ROTAN 1TTTO AND OTEERS v SIR ALBXANDER WADDELL AND CTHERS

(REPLANTING ACTION)

SUNMMAEY OF PRCCEEDINGS THURSDAY, 4 DECEMBER 1975

Mr Vinelotit began by saying, in answer to =2 cuestion the
judge raised yesterday, that, with one excepticn, a Colony
Government had never bccn knowh to acquire DPO“’ ity in England.
In the case where this happened a lease was acg Li?“ﬂ and in

considering the implications of this the FCO decided that section
LO of the Crown Proceedings Act 1947 would in faci bar the
lease-holder from legally enforcing payment of rent in the
To avoid this problem, a Colony Government woula have to a
propert y in the UK through an agrn+ (for example, & UK gov
agency) who could then be sued in UK courts ShOLlu the nec

arise.

Summary of Laches and Acguiescence

Mr Vinelott summarised and in some cases rerined his
rpuments presented yesterday:
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1. It was plain by 1920 that the first replanting attempt,
which was experimental, had failed.

-

e Up to 1520 some Banabans may well have belleved tvhalt there
was a legal obligation on the company nct fo mine deeper than

feet. Were this done in the central ares of mining, replanii
might have succeeded since 50 or more foot i 6 huve
been left in the pits. However, after the o

the Banabans in 1930, this belief could no

Llil

Mr Rotan's evidence snowed this.

pt was made
replant. In
:‘-er]antzn. or:

e In the 41 years between 19%C and 1571 no a
to assert that there was any legal obligation t
fact, the Banabans accepted by implication that
the lines already tried was a waste of time. T:

attempt to assert that there was a moral obl gatﬂk“ te renlant
this period (ie in 1968), and this assertion was consistent fg
the view that there was no longer any legal obli gﬂtion to carry
out the work.

L. There were three occasions when it would have heen rnatursl
for the Banabans to claim that there was a legal obligaticn to
replant: in 1¢28-30C, in 1947 and in 1968,

Therefore, Mr Vinelott submitted, these Taclc made possibie
a claim of acquiescence and implied waiver cf rightis (ieg. the
Banabans' right to replanting), and further that the apparent
waiver had altered the position of the parties. This was because:
i. For many years no autempt had been made 1o 1 ave
any residual pheosphate in the mined out pits in order
to reduce the cosi of replanting, had it been intended.

ii. The same rate of Royalty on every ton of shipped

phosphate had been paid irrespective of the ares

which it was mined and of whether or not the le:

of the land contained a replanting covenant.

in 1947 this was pointed to as a factor nenefici

Banabans., ;
/EBurthermore



Furthermore, Mr Vinelotit said, had replanting been
intended, its cost would have been a factor in determining
what Royalty payment could be afforded. :

iii. That the claim had been made so late in mining
operations, in 1971 that is, meant that the cost of
replanting could not be met realistically frcm the
preceeds of the sale of the comparatively small amount
of remaining phosphate.

In answer to questions, Mr Vinelott said that there had been
other attempts tc replant by the BPC, one in 1940 and another
in 195%. The Banabans showed no interest in this and none had
said that the Company should be decing more than it was.
Admittedly, after the failure of the 1913 replanting, less
rhosphate was left in the pits, but no one queried it. In fact,
in the light of present scientific Xnowladge, it would not have
made much difference whether € foot or less soil had been left
behind. The 195% replanting attempt was not related to any
legal obl 1{ sticny it was part of the Company's scheme to provide
food for the 1aoourers. In reply to the Judge, Mr Vinelott said
these later replanting attempts did not refute his argument that
replanting was considered to be hopeless after the first
failure; +time and changes in personnel meant the extent of the
failure was either forgotten or not known.

b

Mr Vinelott
nte

oncluded his main argument. Hcwever, the were
two more p 2

c ere
th he wanted to draw to the judge's attention,
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2 This concerncd the question of the failure to make vesting
deeds on the appointment of each successive Phosphate :
Commissioner. The plaintiffs had described this as a "tangle",
but Mr Vinelott said that it did not in fact make any difference
to the issues, a Commissioner's letier of appointment put him in
as good a position as if he had been appointed by legal deed;
ag against just the partner governmenta, he could not be said
to have legal title to the assets, although it would be
difficult to prove this legally as against a third party sho
be called intc question. This, however, was not the present
situation. Nevertheless, Mr Vinelott said, this d4id not mean
that the partner Governments had behaved casually in their
appointment of Commissioners.

1
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2. This pcint concerned the question of the construction of
the catvegories of prhibited and restricted imports as listed

in the Second Schedule, ot the 1963 GEIC Customs Ordinance.

The plaintiffs had argued that soil, only being listed as a restrics: e
import, could be brought into Ocean Island (see tor example,
paragraph 6 of gummary of prcceedings t'or 27 November).

Mr Vinelott showed that the key factor in restricting an import
lay not primarily in its properties (although this was so for
imports prohibited outright: they were identifiable by their
descriptions) but in the discretion of the Collector (i.e. of
customs duties etc). The two exceptions to this in the

Schedule did not leave this discretion with the Resident
Commissioner, although he had general discretion to restrict “re
importation of goods not specifically regulated elsewhere in
Colony law. The Resident Commissioner could not by virtue of
this general discretion overrule the discretion of the
0011ecror, or other specified officer, and therefore could not
deal with the importation of soil, which fell under the category
of imports restricted at the discretion of the Collector. This

/would



would apply to the importation of scil to Ocean lsland and would
have bearing on the question of awarding specific performance.
Finally, Mr Vinelott concluded by asking Mr [acDonald it
clarify an apparent inconszstercy befmfep Uhc draft Order, which
listed the proportlons of trees to be planted, ang tbe Statement
of Claim, which said that the Pebli““b Commissioner shoul
prescribe the planting. Mr MacDonald said he still held that the
right conclusion was that the Governor should prescribe *_Ies of’
trees to be planted, but if this was not upheld, it would bhe
appropriate for the court to do so in its order. The prcs -;t
form of the Order had this situstion in mind. The point wag 2lso

suggested by Mr Vinelott that if a governmental obligation
rather than a legal cne was found to hold, and it ns d not been

carried cut, the court would have no autnority to prescribe any
replanting. There was also discussion on the question of having
a timescale linked to any Order to replant, should one be made
and should it be enforceable by a UK court; Mr Vinelott suzpectzd
that if (contrary to all his submissions) the Court found that the
Governor had a legal obligation to prescribe, the only reliel
in tre first instance should be a decldration tc this effect wi
time for consideration by the Governor {and pOSSLUTy a rﬁturn t
the Court in due course for the position to be reviewed).

Mr Browne-Wilkinson, Counsel for the BPC, having been given
the opportunity to reply on Iresh points made since his arli
concluding epeech and of concern to the BPC, argued them in
detu#il during the rest of the day and concluded on the Iollowing
dayeshen Huo ?-‘G(.asld.fruiz andedd,



ROTAN TITO AIID OTHERS v. SIR ALLXANDER WADDELI AND OTHERS
(RE-PLANTING ACTION)

SUIMITARIES OF "ROCELDINGS

NOTES

1e Reference has been made in the summaries to the Mozambique
case, Dyson case, and to over-mining; a brief explanation of each
is given below:

(1) The lMozambique Case

The House of Lords gave the decision in the British
South Africa Companyy¥, Combanhia de Mocanbiqugd‘ﬁhut
"the English Courts have in general no jurisdietion

to determine directly title to foreign immoveshles
/i.e. land/ nor can they entertain any nction which
substantially involve the debermination of such title
/e.s., in that caose, an action to recover dam:-es nr
trespass to land sitw.ted wbrvo-d/". (Reported abt 1293
AC 602 and summarized 2t P,.30 ~F Vol.7 of Halsbury's
Laws of Ingland (third edition).)

(2) The Dyson Case

The decision of the Court of Apreal in Dyson v. Atbor o
General in 1911 & wasg given 2t = Lire when '.ciibion of
right" wasthe nrincipal form of civil proceed rn™ noingd,

the Crown. This decision is authority for the »ronositim
that a declaratory judgment can be made a ningt the
Attorney General as a defendent representing tho Crow,

(the plaintiff was held not to be bound instend to

proceed against the Crown by petition of right). (Revorten
at 1911 1XKB 410)

(3) Over-Mining

Reference to over-mining concerns one of the claimg made
against the BPC that mining had wrongly extended Go l.nd
on Ocean Island not 1eas€d +to BPC. This land is referred
to as the "purple land". The Crown is not directly

concerned in this claim.,
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