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'OPTIONS

I. Contractual Options and Related Legal Rights

It is firmly settled that an offer is 2 mere nudum pactum without any imme-
diate legal effect!; this is true even where the offeror has made a promise,
unsupported by consideration, that he will not retract his offer for a specified
period®. If, however, the offeror has received consideration for his promise
not to retract, then the offeree can be certain that the offer will stand for the
agreed period: he is no longer a mere offeree but the holder of a binding
option (an optionee?).

The common law recognizes and enforces not only options created by inter
" vivos transactions, but also options created by wills. The creation of the latter
type of option is not subject to contractual principles, but the rules of construc-
tion which apply to both types are largely identical. For example, Sharp v. The
Union Trustee Co. of Australia Ltd.* involved an option to A and'B to ‘pur-
chase the optionor’s share in a business “should both A and B be living at the
time of my decease or the survivor of them if one be deceased”. The question
was whether A could exercise the option after B’s death which had occurred
after the death of the optionor. As the judgment of the High Court shows,
problems of this kind raise questions of construction which do not turn on the
distinction between contractual options and options contained in wills.

Although options are rather special contractual arrangements, they seem to

- be subject to the usual canons of construction. Australian Can Co. Pty. Lid. v.
Levin & Co. Pty. Ltd.%, to take a random example, demonstrates the applica-
tion of the rule ui res magis valeat quam pereat. The lessor of a piece of land
purported to give the lessee an option “at any time during the currency of this
lease . . . to purchase the premises hereby demised as a freehold for the sum
of £12,500 and in the event of its exercising this option the terms of such
purchase shall, inter alia, be . . . (here follow terms concerning payment) and
in any contract the provisions of Table A of the Transfer of Land Act 1928
together with all such further provisions and agreements as may be determined
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© upon by the parnes ‘shall be mcorporated and apply in relation thereto . . ¢
If this meant that the terms of the contract of sale were, at least partly, still
to be agreed, then the “option” was illusory and its exercise could not have
produced a binding contract. Construing the option so as to make it effective,
the Full Court of the Supreme Court of Victoria considered, in the words of
Fullagar J., that “the parties have directly or by reference prov1ded for all the
_terms of their formal contract, and have merely added—unnecessarily it is true
—that, if they should agree upon further terms, those further terms are to be
added to the formal contract . . . if further terms are agreed upon, they are
to go into the formal contract; if not, the terms stated or indicated will be the
* terms of the formal contract””. Macfarlan J.’s order that the defendant should
execute a proper contract of sale, was thought appropriate and affirmed by
the Full Court. Options granted to several optionees tend to give rise to
difficult problems of construction: is the option to be exercised jointly or
severally? Can a purported exercise by one be regarded as an exercise on
behalf of both®?

"Perhaps the most common problem of construction encountered in the field
of option contracts lies in the delimitation of options froin similar contractual
arrangements, particularly “rights of first refusal”®. Rights of first refusal are
often found in the context of land sales and are then also referred to as “rights
of pre-emption™®, A right of refusal (or pre-emption) has been described
judicially as “a negative obligation on the possible vendor requlrmg him to
refrain from selling the land to any other person without glvmg to the holder
of the right of first refusal the opportunity of purchasing in preference to any
other buyer”!!. Unlike an option, a nght of first refusal does not force a
grantor to make a contract: where, for instance, he has granted a right of
pre-emption over his land, he is free to keep the land forever. But if he does
want to sell, he will have to make the first offer to the gra.ntee12 In Emmett
v. Kiely'3 it was a.rgued that a typical right of first refusal in a leasel* turned
into a “right to buy” (i.e. an option) as soon as the grantor made up his mind
to sell'5,” Even though Mayo J. found no fault with the suggestion that a right
should be made to depend on the existence of a state of mind!®, he still’

6. Id., at 335 et'seq.
7. Id., at 339 et seq. .
8. See MacDonald v. Robins (1953-54) 90°C.L.R. 515.
9. See Mackay v. Wzlxon (1947) 47 S.R. (N.S.W.) 315, “at 325 per ‘Street J.
10. Ibid.
11, Ibid. In Woodroﬂ'e v. Box (1954-) 92 CLR 245, Eggleston Q.C. stated in argu-

ment:
'~ “The term ught of first refusal’ is an expression familiarly known to lawyers
as importing ‘an- obligation to sell to one in preference to any other party but
. . not an obligation to sell in any event ’
12, Supra, n. 9.
13. [1946] S.A.S.R. 17
"14. “The lessee to have the first chance of buying the fee simple of the land hereby

demised . . . for the sum of £6,000 if the lessor desires to sell and if he does not
. want_to resume possession of the said hotel. ?—id., at 19. .
15. Id., at 21.

16. His Honour characterized a state of mind as a fact and pointed out that its exist-
"~ -ence was open to proof by direct admission, or by statements and general conduct
“showing that the contemplated state of mind existed—id.; at 21 et seq.
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remained critical of the argument, since it seemed to him incompatible with
the words “first' chance”??. On principle it would appear that esly the actual
conclusion of a contract with a third party, not mere negotiations, can give the
holder of a right of first refusal a cause of actibn for breach of contract. How-
ever, it must be conceded at once that much depends on the construction of
the instrument which creates the right. “First refusal” is not a technical, but
a colloquial expressmnlg, and a misleading one at that, since the grantee does
not really want an opportunity of refusing an offer; he wants an opportunity
of accepting it'®. The most common “first refusal” is the right to have property
offered (if the owner decides to sell) at the price at which a third party is
willing to buy?0: But it is equally possib]e to agree that the property is to be
offered to the grantee at a specified price before a sale to a ‘third party (at
whatever price) can be concluded?’. Indeed, the contractual arrangements
which can be described as “first refusals” show many variations; one learned
writer has identified five distinctly different types®2.

It is often difficult to decide whether a contract is meant to confer an option
or a right of first refusal; the parties’ choice of terms is not necessarily decisive.
Mackay v. Wilson® involved a contract for the sale of a business combined
with a lease of the land on which the business was conducted. In addition
the contract contained the following provision: “First option for purchasing the
property is hereby given to [the lessees] at £1,350”2% The lessees claimed that
this conferred on them an option to purchase and, after its purported exercise,
sued for specific performance. Nicholas C.J. in Eq. found for the plaintiffs
and his decree was upheld on appeal (Jordan C.J. dissenting). The four
judges involved in the litigation adopted four different interpretations of the
clause. Nicholas C.]. in Eq. decided to ignore the word “first” which preceded -
the term “option” and was thus able to regard the clause as creating a simple
option?®. Jordan C.J. thought that “first” was all-important and that it turned
what would otherwise have been an option into a right of first refusal?.
Davidson J. considered that the meaning of “first” was to create immediately
an option to purchase, continuing during the term of the lease but remaining
first only if exercised at once should competitors intervene®?. Similarly, Street
J. suggested that the lessee’s right, though a genuine option, was qualified by

17. Id., at 20 et seq.

18. See'Woodroffe v. Box (1954) 92 C.L.R. 245, at 257, per Fullagar and Kitto JJ.
19. - Ibid.

20. Id., at 251, per Webb J.

21. Cf. Emmett v. Kiely [1946] S.AS.R. 17.

22. Corbin on Contracts (1950), §261.

23. (1947) 47 S.R. (N.S.W.) 315.

24. Id., at 316.

25. Id.; at 317.

26. 'Id., at 318 et seq. The learned Chief Justice concluded:
- %I think that what the clause means is that the Wilsons agree not to sell the
property to anyone else without first giving [the lessees] an opportunity of buying
it for £1350.”—Id., at 319.

27. Id., at 321.
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the lessors’ right to seek another purché'ser, provideci they gave, on finding such |
a person, the lessees the opportunity of buying first?®,

There are contractual rights which are closely akin to both options and
rights of first refusal and which defy precise classification. Woodroffe v. Box?®
provides an example. The tenant of certain business premises at Launceston,
Tasmania, agreed to pay to the owner £100 and in consideration thereof the
owner covenanted that upon his death his executors “will . . . give to the
tenant . . . the right of first refusal to purchase the said prermses for thirteen
thousand pounds”3° In the Supreme Court of Tasmania Morris C. ] held that
the contract conferred no more than an ordinary first refusal, ie. “no more
than a nght in priority to all others to refuse an offer made by the owner to
sell, imposing however, no obligation on the owner to make that offer”s’. On
appeal Fullagar and Kitto JJ. (Webb J. dissenting) disagreed with Morris C.J.
Although they did not go so far as to regard the clause as conferring an
ordinary option, they considered that it stood for more than a mere right of
first refusal:

“Where the promise is to give the right of “first refusal’ on a fixed future
date or on the occurrence of the specified event (whether . . ."an event
which may or may not happen, or, as in the present case, an event
which must happen sooner or later), there is evident ground for saying
at once that it may not be right to give the [words “first refusal’ their]
full prima facie significance. For it is difficult to suppose that the parties
intended that the promisor was not to be bound to do anything-on the
fixed date or on the occurrence of the specified event”32

Accordingly their Honours regarded the clause as a promise that the execu-
_tors would, upon the owner’s death, offer the property to the tenant at
£13,000%, This is not a right of first refusal, since the owner (or his estate)
was not free to retain the land. "It is not an option since it is not exercisable by -
the tenant until after the executors had actually made the offer. Their
Honours regarded it as a right sui generis at common law, but as an option in
equity, since they thought the equitable maxim applicable that equity regards
that as done which ought to be done. This meant that for equitable purposes
the offer was regarded as made by the executors regardless of the actual facts3,
The tenant had paid £100 for his right to have an offer made®’; needless to
say, this was essential, since equitable intervention depended on valuable con-
sideration having been given by the tenant: equity will not assist a volunteer.

28. Id., at 327.
29. (1954) 92 C.L.R. 245.

30. Id., at 246." The actual arrangement was more complex unessential features have
been omitted here.

31. Id., at 247. _
32. Id., at 257 et seq.
33. Id., at 258.
34. Id., at 261.

35. Thls circumstance assisted Fullagar and Kitto JJ. in construmg the clause: .
the [executors’] construction of the agreement be correct, a substantial consideration
is being paid for something which is as likely as not to prove wholly illusory.”’—id.,
at 258.

@
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1 Optib.ns and the Docirine of Consideratiam:

So far only the “ticklish” problems of construction associated with options
and related legal rights have been examined®. The general legal problems
which arise from options are hardly less intricate, ‘

Options can be valuable; they are often traded like other commercial com-
modities®”. Substantial sums are often paid as consideration for options®®.
- However, the consideration given for an option need not be adequate or
valuable to be legally effective®®. In Niesmann v. Collmarzdge*o for instance,
an option to purchase a house property was granted in exchange for the pay-
ment of sixpence; there was no doubt that this was a sufficient consideration.
In the real estate business option money is often paid on the understanding that
it will be returned to the optionee if he does not exercise the option; it seems
probable that even the temporary possession of the money will be regarded as
a Sufﬁcient benefit to the optionor to bind him to the option®™.

It has been said that any consideration sufficient to support an ordinary
contract will support an optlon*n Speaking generally, counter-promises (even -
where no option money is paid at all) must be regarded as sufficient to make
‘options binding. This is borne out by the common case of an option embodied
in 2 wider bilateral contract; leases, for example, often contain options to
purchase in favour of the lessee*3, as do hire-purchase agreements in favour of
the hirer*:. It seems doubtful, however whether a nominal promise (for
example the promise to pay sixpence) would be just as effective as a nominal
actual payment®. In such a case the bare logical.sufficiency of the nominal
promise would scarcely conceal the parties’ intent to avoid the consideration
requirement ‘and the fact that actual payment of the promised amount is not
really contemplated. If invited to recognize the suﬂimency of such a promise the
courts would probably feel, as Pollock C.B. did in a similar context, that “by
the argument a pmnc1ple is pressed to an absurdity, as a bubble is blown until
it bursts”*6 -

-36. It was with réference to problems of construction that Jordan C.J. observed in
Mackay v. Wilson (194-7) 47 S.R. (N.S.W.) 315, at 318: “An option is nearly
v always a ticklish thing.”
37. Cf. British South Africa Co. v. Varty (Inspector of Taxes) [1965]1 3 W.L.R. 47;
© Huppert v. Stock Options of Australia Pty. Ltd. (1965) 112 C.L.R. 414.
38.. Cf. A.P.A. Fixed Investment Trust Co. Ltd. v. Federal Cammmzoner of Taxation
- (1948) 8 AT.D. 369 .
" 39.. Corbin on Contracts §263.
40. (1921) 29 C.L.R. 177.
41. "Wzllzston on Contracts (3rd. ed by W. H. E. Jaeger, 1957) §61 “denies this,
vassertmg that “the offeror receives no consideration  and . the offeree parts with
nothing.” The offeree, however, loses to the offeror temporary possession of the -
" ‘'money and: Williston does not explam why. that cannot be regarded as -sufficient
_considération.
42. Williston on Contracts (3rd ed.) §61B, n. S.
43. Cf. Halsbury: Laws of England - (3rd ed., by Vlscount Sxmonds, 1952), vol. xxiii,
-1090-1093,
" 44. See Helby v. Matthews [1895] A.C. 4-71
45. It seems, however, that the sufficiency of such promises has been recogmzed in the
A " United States—cf. Corbin on Contracts §263, at 500.
"-46." White 'v. Blueit (1853) 23 L.J.Ex 36, at 37. A similar- receptum would be _given
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‘Consideration given for options must comply with all the rules on sufficiency
of consideration. For example, the requirement that the consideration move
from the promisee must be satisfied*?; it is this rule which makes doubtful the
complete effectiveness of the commonly-found option in favour of the optlonee

“or his nominee”*8,

Lawyers bent on reforming the common law by legislation have displayed
impatience with the rule that a mere promise not to retract an offer is without
legal effect. In 1937 the Law Revision Committee recommended legislation to
make binding an agreement to keep an offer open even in the absence of
‘consideration®®. Fortunately this proposal has not been implemented. The
need for consideration provides a simple and legally certain means of dis-
tinguishing between mere offers and options. Moreover, this legal requirement
is widely known amongst laymen and thus rarely a trap for parties who
contract without the assistance of legal advisers. Were it to be removed its
" place would soon be taken by a multitude of confusing cases, all concerned
with drawing an elusive line between proposals intended as optlons, and
proposals intended as mere offers.

lll. The Legal Nature of Options

Consideration or the presence of a sealed document®® makes the option bind-
ing on the optionor. The optionor cannot withdraw without thereby breaking
the option contract. This, however, does not necessarily imply that a purported
withdrawal is legally ineffective. The exact legal effect of such a wrongful
withdrawal by the optionor was examined by the High Court in Goldsbrough,
Mort & Co. v. Quinn®. The defendant had granted to the plaintiffs for five
shillings an option for the purchase of a tract of land situated in New South
Wales. The defendant repudiated the arrangement alleging that it had been
made under a mistake.  The plaintiffs disregarded the repudiation and exer-
cised the option within the set time of one week. Subsequently, they sued
for specific performance. Simpson C.J. in Eq. dismissed the suit®, and this was
plainly correct if the defendant’s attempted retraction had in-fact terminated
the option. On appeal before the High Court, the defendant supported Simp-
son C.J.’s judgment on this basis:

. the parties were never ad idem. Before the plaintiffs accepted the
offer it had been withdrawn. The only contract proved is a contract to
give an option. Assuming the defendant committed a breach of that
contract, it is not the contract of which the plaintiffs are seeking

to the argument, advanced unsuccessfully in an American case, that the considera-
tion was the optionee’s agreement “to keep in consideration the expediency” of
accepting the offer—cf. Williston on Contracts (3rd ed.) §61.

47. Cheshire & Fifoot: Law of Contract (6th ed., 1964) 64 et seq.

48. Cf. Clark v. Lonergan (1961) 78 W.N. (N.S.W.) 367. ’

49. Law Revision Committee 1937, Cmd. 5449, 6th interim report,'22 et seq.
50. Williston on Contracts (3rd ed.) §61B, at n. 14. '

51, (1910) 10 C.L.R. 674.

52.  Goldsbrough Mort and Co. Ltd v. Quinn (1909) 10 S.R: (N.5.W.) 170.
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specific performance. It has never been judicially decided that an offer
is irrevocable when consideration is given”53.'

If it is required that the parties be ad idem, or even that they appear exter-
nally to be ad idem at the time at which the option is exercised, then this
argument was indeed sound. However, the High Court held that the purported
retraction by the defendant was without legal effect. This unanimous conclu-
sion of the Court is reflected in Isaacs J.’s dictum: ©. . . the law forbids the
offeror retracting [the option]. He may attempt to do'so . . . but his attempt
is in sight of the law ineffectual”®. It followed that the plaintiff’s exercise
of the option had brought a complete contract of sale and purchase into
existence; accordingly the Court awarded specific performance to the plaintiffs.
This result accords with the law in other common law countries®?, it has been
re-affirmed in Australian judicial pronouncements in subsequent cases and must
' be regarded as firmly settled. There has been a good deal of speculation and
debate in. the ‘Australian courts about the legal explanation for the irrevoca-
bility of the option in cases such as Goldsbrough v. Quinn®*. Sir Owen Dixon
has referred to that debate as a “standing controversy”*%, thus indicating that,
in his view, the matter still awaits final clarification. It seems surprising that
the problem has not been settled ere this, since in Goldsbrough v. Quinn itself
Griffith C.J. presented a convincing analysis of the problem. The learned Chief
Justice considered that the problem before him called for an exact analysis of
the legal nature of options. His Honour stated: o g

... an offer may be withdrawn at any time before acceptance. A mere
promise to leave it open for a specified time makes no difference,
because there is, as yet, no agreement, and the promise, if made without
some distinct consideration, is nudum pactum, and not binding. But if
there is a consideration for the promise it is binding. This i ofen
expressed by saying that an option given for value is not revocable . .
1 think that the true principle is that in such a case the real transaction
is not an offer accompanied by a promise, but a contract for valuable
consideration, viz., to sell the property (or whatever the subject martter
may be) upon condition that the other party shall within the stipulated
" time bind himself to perform the terms of the offer embodied in the
contract”57, ' '

This dictum has given rise to some difficulties of interpretation. In A.P.4.
Fixed Investment Trust Co. Lid. v. Fedeéral Commissioner of Taxation® the
question was whether payments received for an option to purchase certain land
were income and therefore taxable. Barwick K.C.’s argument for the taxpayer..
as described by Owen J., was “that the grantee of an option to purchase lard
thereby and immediately becomes a purchaser subject to a right to disclaim -he
purchase; and that these . . . payments were therefore at the time of their

53.° (1910) 10 C.L.R. 674, at 676 et seq.
54. Id., at 691.

55.- See Williston on Contracts (3rd ed.) §61C:- the rule seems' to be ’aséu'rr_ed i
Morland v. Hales (1910) 30 N.Z.L.R. 201.

56. Braham v. Walker (1960-61) 104 C.L.R. 366, at 376.
57. (1910) 10 C.L.R. 674, at 678.
58. (1948) 8 AT.D. 369.

. .
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receipt instalments of the purchase price received by the taxpayer . . .”%¢, In
support of this submission Barwick K.C. cited Griffith C.J’s dictum from
Goldsbrough v. Quinn®®. It was essential to the taxpayer’s case that the trans-
action under review should be such as to make the grantee of the option a
purchaser. The commeon law has no quarrel with the concept of a purchaser
who' possesses a contractual right to rescind®l. Barwick K.C.’s difficulty, how-
ever, was that Griffith C.J.’s dictum in no way equated the holder of an option
with a purchaser who possesses a contractual right to rescind the contract.
Rather, Griffith C.J. described the option as a “contract . . . upon condition
that the other party (ie. the optionee) shall within the stipulated time bind
himself . . %2 Nor can we accuse Griffith C.]J. of having given any support to
the notion that the optionee can be described as a purchaser who has already
agreed to purchase on condition that he will later bind himself to the contract
by an exercise of the option. This would have involved the concept of a
present obligation, conditional upon the promisor’s binding himself to it, which
is a legal and logical absurdity. We must surely share Owen ].’s strong doubts
whether Griffith C.J. had meant to imply that there was such a legal proposi-
tion®s. Indeed, Griffith C.J. must have known that such an interpretation of .
options to buy had been decisively repudiated by the House of Lords in the
leading case of Helby v. Matthews®. If the learned Chief Justice was guilty
of any heresy, it was the very minor one of having employed the expression
“contract to sell” to describe a situation which only one of their Lordships in -
Helby v. Matthews® considered could be so described in strict legal terminology.
Lord Macnaghten in that case characterized an option to buy (which was
coupled with a contract of hire in a typical hire-purchase transaction) as “a
conditional contract or undertaking to sell”®® and further intimated that he
considered the optionee bound by mothing but the contract of hire—until he °
exercised the option. Lord Herschell L.C. regarded this choice. of terms as
admissible in a popular sense, but misleading legally: ' '

“It was said in the Court of Appeal that there was an agreement . . . to
sell, and that an agreement to sell connotes an agreement to buy. This
is undoubtedly true if the words ‘agreement to sell’ be used in their strict
legal sense, but when a person has, for valuable consideration, bound
himself to sell to another on certain terms, if the other chooses to avail
himself of the binding offer, he may, in popular language, be said to

59. Id., at 370.
60. Supra, at n. 57.

61. A contract of sale “on approval” or on “sale or return”—cf. section 18, rule 4 of
. the Sale of Goods Act (U.K.)—is an example of this type of arrangement. It may
be somewhat doubtful whether such a right can—consistently with the existence of a
* bilateral contract—be completely unfettered. :
62. (1910) 10 C.L.R. 674, at 678.
63. (1948) 8 A'T.D. 369, at 371. o i
64. [1895] A.C. 471. It was held in Helby v. Matthews that a hirer of goods who had
been given the option to purchase upon payment of the total hire was not “a
person having agreed to buy goods” within section 9 of the Factors’ Act 1889
(U.K.). As Lord Herschell L.C. stated:. “I cannot think that an agreement to buy,
‘if he does not change his mind’, is any agreement to buy at all in the eye of the
law. If it rests with me to do or not to do a thing at a future time, according
t(; the then state of my mind, I cannot be said to have contracted to do it.”"—id., at
476. : '
65. Id., at 482, ’
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have agreed to sell, though an agreement to sell in this sense . . .
certainly does not connote an agreement to buy . . .78, '

Lord Watson, too, conceded that the option could, in popular language, be
described as an agreement to sell; but his Lordship also insisted that the exist-
ence of a seller in that sense did not imply the existence of a buyer. As a
matter of strict legal terminology, his Lordship protested that the option
contract was neither an agreement to sell nor an agreement to buy: “In order
to constitute an agreement for sale and purchase, there must be two parties
who are mutually bound by it”";

Whether Griffith C.]’s use of the term “contract to sell” accords with strict
legal terminology is, perhaps, a problem of secondary importance which can
be allowed to rest. The important substantive point made by the learned Chief
Justice is that the granting of a binding option produces the legal effect of
binding the grantor immediately to the performance of the terms of the
contract envisaged by the optlon, and this seems undeniable. Adrmttedly, the
optmnor s duty to perform is conditional, the condition being that the optionee
exercises the optlon However, this condition, an act of volition on the part
of the optionee, in no way depends upon the will of the optionor (it is a

“casual” as distinct from a “potestative” condition, to use a phrase current in
the civil law®®). Thus, the optionor’s duty to perform though conditional, is
in no sense illusory. Accurate analysis seems to require that we think of an
option as a proposed bilateral contract to which the optionor binds himself
before the optionee does and which, while it is an option, constitutes a uni-
lateral contract with a special condition attached, viz. exercise of the option by
the optionee. Terminologically, this analysis may seem unusual, but concep-
tually it is surely the simplest explanation®. It is not a valid objection to this
proposed analysis that the optionor is not bound to perform the terms of the
main contract unless the option is exercised. An agreement can be described
as a unilateral contract, even though the promisor’s duty of performance
depends on a chance condition. To illustrate the point one need go no further
than to refer to Carlill v. Carbolic Smoke Ball Co.™® where nothlng was pay-
able unless the plaintiff caught influenza. To analyse optlons in this way has
the obvious advantage of explaining the central feature of options, that is, their
irrevocability, by reference to the familiar, indeed the axiomatic, rule that a
party can no longer effectively withdraw from 'a proposed contract after he
has become bound by it™,

A markedly different analysis of options was .advanced by Isaacs J. in
Goldsbrough v. Quinn®™, and this became the basis of the “standing-contro-
versy”. Having stated that an attempted revocation by the optionor is ineffec-
tual, Isaacs J. explained: “He has parted with the right to alter his mind for
the period limited, and he cannot in breach of his contract be heard to say

66. .1d., at 477.
<67, Id.,at 479 et seq. . I
68. See Black’s Law Dictionary (4th ed., 1951) “Condition™.

69. Some American courts seem to have adopted this analysis—see Williston on Con-
tracts (3rd ed.) §61B.

©70. [1893] 1 Q.B. 256.
71. See Offord v. Davies (1862) 12 C.B. (N.S.) 748.
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~ the contrary”®. The option contract, so the learned judge continued, “does
not alter the nature of the.offer, it merely ensures its continuance, by creating
a relation in which the law forbids the offeror retracting it" The essence of
this view seems to be that the law renders an attempted revocation ineffectual
by treating it as not having been uttered™; however emphatically the optionor
may be protesting, the law has irrevocably cast him into the posture of an -
offeror who continues to adhere to his offer and thus co-operates in the making
of the contract at the time of acceptance. Options, so Isaacs J. observed, are
‘different from offers only insofar as the continuance of an offer depends on
the subsequent conduct of the offeror, whilst the continuance of an option is
ensured by the option contract, whatever the optionor’s subsequent conduct™.
This also implies that the option contract (a contract to keep the offer open)
is distinct and separate from the final contract which results from the exercise
of the option, The fiction implicit in this analysis (that the grantor is adher-
ing to his option when in fact he is not) and the fact that it is conceptually
-somewhat complex, have not prevented it from gaining wide support™. Latham
C.]J., for instance, stated.-in Commissionet of Taxes (Qld.) v. Camphin™:

“An option given for value is an offer, together with a contract that
the offer ‘will not be revoked during the time, if any, specified in the
option . . . If the offeror, in breach of his agreement, purports to revoke
" his offer, his revocation is ineffectual to prevent the formation of a
contract by the acceptance of an offer within the time specified”s.

To think of an option as an irrevocable contractual proposal seems natural
enough; however, the legal concept “offer” has been given a rather special
content by the cases. In the common law, offers derive their legal effectiveness
not so much from their communication as from their continuation, that is, from
the fact that at the time of acceptance the offeror still appears to be adhering
to the contractual consent which he tentatively manifested in the offer™. To
a Common Lawyer, conditioned to think.of offers in this way, “irrevocable
offer” must indeed have a strange ring. Some of the most eminent early
writers on the law- of contract felt this difficulty acutely. - Ashley thought that
the notion of an “irrevocable offer” was “contrary to the legal conception of an

72. (1910) 10 C.L.R: 674; at 691.
73. Ibid. L : .
74. McGovney, “Irrevocable offe_rs” in (1913-14) 27 Harvard Law Review 644, at 645

et seq. .

75. “[The option contract] does not alter the nature of the offer, it merely ensures its
e op ! , alte . iLET, y :
continuance_ by creating a relation in which the law forbids the offeror retracting

- ie”-=(1910) 10 C.L.R. 674, at 691, per Isaacs J.
76. See for example, Cheshire and Fifoot: Law of Contract (Aust. ed., 1966) 539.
.77 (1937) 57 CLR. 127.°

78." Id., at 132. Isaacs J.’s analysis had, perhaps, been foreshadowed by Owen C.]. in
Eq. in Burns v. Allen (1889) 10 L.R. (N.S.W.) 218. The learned judge there
stated that he found it impossible to see any difference between a contract by the
_cxercise of an option and a contract entered into by the acceptance of an offer:

“In both instances the contract is originally unilateral, but ceases to be so in the
one case when the option is exercised, in the other, when the offer is accepted
.2 id., at 225.

79. ~Cf. Liicke, “Striking a Bargain” in (1962) 1 Adelaide Law Review 293, at 304

el seq. T .
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“offer”®. Similarly. Langdell considered that “an offer . . . which the party
making it has no power to revoke, is a legal impossibility”’8. These voices have
been decried®, but never silenced. The difficulties which Ashley and Langdell
saw have only recently again been made explicit by a distinguished English
judge: “To speak of an enforceable option as an ‘irrevocable offer’ is juristi-
cally a contradiction in terms, for the adjective ‘irrevocable’ connotes the
existence of an obligation on the part of the offeror, while the noun ‘offer
-connotes the absence of any obligation until the offer has been accepted”ss,

Isaacs J.’s view may possess a superficial attraction, since it purports to
explain options in familiar terms (“offer and acceptance”). In truth, however,
the advocates of this view are not able to explain the irrevocability of options
at all. To say that the attempted revocation of an option is ineffective because
it constitutes a breach of the contract not to revoke and therefore an unlawful
act, means that reliance is placed on a form of promissory estoppel ‘which is
otherwise unknown to-the law of contract. As Smith J. pointed out, comment-
ing on Isaacs J.’s view, in Ballas v. Theophilos®: “. .. the sweeping principle

~upon which - this reasoning is based does not appear to be supported by the
authority cited for it, and it was not adopted by the other members of the
. Court”®, : ' '

Although the controversy about the nature of options is frequently men- -
tioned in the courts, judges have tended to avoid committing themselves to one
or the other view. An exception in Australia is the closely reasoned judgment
of Smith J. in Ballas v. Theophilos®®, in which Griffith C.].’s view is adopted®”.
The only further judicial support for the same viewpoint was provided by
Dixon C.J. in MacDonald v. Robins®®, where his Honour described the- exercise
of an option in the following terms: “[the optionee] was . . . claiming to make
absolute by the exercise of a choice belonging to him the ‘contingent contract
of purchase contained in the clause, contingent upon an election to be made by,
or under the authority of, the two lessees™8?, S SRS

There are judicial statements which could be interpreted as méaning that
the controversy about the true nature of options is merely a dispute about words,
about “descriptive names or labels”®. With respect, it may not matter which of
several synonyms we employ for legal description; but it can surely not be

'80. The Law of Contracts (1911) at 26..
81. Summary of Contracts (1880) §178. -

82. g‘tfﬁ McGovney, “Irrevocable offers” in (1913-14) 27 Harvard Law Review 644, at

83. Varty (Inspector of Taxes) v. The British South Africa Co. [1964] 3 W.L.R. 698,
at 708, per Diplock L.]J. ) . . :

' 84. [1958] V.R. 576.
85. 1d., at 579,
86. [1958] V.R. 576."

87. A recent example in England is the judgment of Diplock L.]J. in Varty (Inspector
of Taxes) v. The British South Africa Co. [1964] 3 W.L.R. 698, 706-709. o

88. (1953-54) 90 C.L.R. 515.
89. Id., at 525.

90. British South Africa Co. \ Varty [1965] 3 W.L.R. 47, at'55, per Lord Morris of
Borth-y-Gest. ‘
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“sériously suggested:-that it is:of no consequence whether a situation is analysed
in terms of ‘one or of another legal concept, when differing. rules attach to
these concepts. '

The Australian judges have not gone to the extreme of branding the contro-
versy under discussion as a mere quarrel about words. But there are dicta
asserting its irrelevancy for another reason. In Carter v. Hyde®* Isaacs J.
suggested that a decision in favour. of one or other of the competing views was
not possible in the abstract. The case raised the question whether an option
to purchase the lease of a hotel was exercisable by the personal representatives
of the optionee after the latter had died.. Isaacs J. again felt that the decision
turned, or at least might turn, on the true nature of the option involved in the
~ case. The learned judge felt that he could sidestep his earlier controversy with

Griffith C.J. by pointing out that on either view the document involved was an
irrevocable offer. Having briefly set out the controversy as it appears in Golds-
brough v. Quinn®?, the learned judge continued: “. .. be that as it may with
respect to . . . ‘options’ in general, it is unquestionable law that the bargain of
two parties must always be ascertained by reference to-the words those particu-
lar individuals have themselves selected”?3. Isaacs J. then pointed out that the
option contract before him contained the words “place under offer to him”
and the words “agree that this offer shall not be revoked by me” and continued:
“The very words of this document place it within the category of ‘an offer
created by a contract and irrevocable, and not in the category of an instant
~sale of the property . . . subject to a subsequently performed condition”®4,
On the other hand, Dixon C.]J. in Braham v. Walker® observed “that there
does not seem to be much reason why the parties if they choose may not throw
an option into the form of a conditional contract of sale”®®, When read in
conjunction, these judicial pronouncements convey the impression that parties
to an option have a choice between an irrevocable offer and a unilaterally
binding contract, and that the words of the contract will tell us which' they
have chosen®’. It this were so, the Griffith-Isaacs controversy about the true
nature of options would be deprived of much of its practical content; as
Williams J. stated“in Ballas v. Theophilos [No. 2]%: ¢, . . there can be few
documents with respect to which it is not true that, as Isaacs J. said in Carter .
v. Hyde: ‘it matters not a straw which view was right in Goldsbrough Mori &
" Co. Ltd. v. Quinn’ %, o

91. (1923) 33 C.L.R. 115.
92. (1910) 10 C.L.R. 674.

93. (1923) 33 C.L.R. 115, at 123.
94, Ibid. :

95. (1960-61) 104 C.L.R. 366.
96. Id., at 376.

97. Similar views have been advanced in the United States—see Williston on Contracts
(3rded.) §61C. ... . e e o .

98. (1958) 98 C.L.R. 193. _

99. Id., at 207. The controversy would still be important in cases where the language
used by the parties in creating the option is either not conclusive, because the
contract is oral—cf. Chalk v. O’Brien [1932] S.A.S.R. 328—or where it is com-
patible with either construction—cf. Clark v. Lonergan (1961) 78 W.N, (N.S.W.)
367. . :

»
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A variety of practical issues depend on the question whether options are
irrevocable offers or conditional (unilaterally binding) contracts.. Whether
parties couch their option in terms of one or the other concept, however, seems
in most cases purely fortuitous and certainly does not indicate that they intend
their options to produce differing legal effects. To make the parties’ choice of
language the controlling consideration would therefore be undesirable. For-
tunately, the conclusion which Isaacs: J. advanced and which Dixon C.J. and
Williams J. seemed willing to accept, is really a non sequitur. If the law
regards options as unilaterally binding contracts, then the mere fact that the
parties have described an option they have created as an “irrevocable offer”
{(no doubt to a layman a perfectly apt description which accords entirely with
common sense) is a harmless falsa demonstratio which does not prevent the
option from taking effect in the usual way%. There is little doubt that Isaacs
J-’s suggestion in Carter v. Hyde has bedevilled the law relating to options and
will continue to do so for some time. It has been echoed too often to be simply
forgotten; all hope must be pinned on an authoritative rejection by the High
Court. Once this has occurred, the original Griffith-Isaacs controversy can
be settled. As regards that controversy, the analysis expounded by Griffith J.
in Goldsbrough v. Quinn seems clearly preferable. It explains the rights and
duties of the parties without the help of unnecessary fictions. Because it is
theoretically more satisfactory, it also yields better practical results. With “its
help, numerous practical issues can be resolved more simply, more consisteritly,
and more justly than would be possible if Isaacs J.s view were adopted.

(1) Options and the Statute of Frauds

It is a problem of obvious practical importance whether an option to
conclude a contract which falls within the Statute of Frauds does. itself have
to be in writing to be enforceable. Some jurisdictions in the United States
regard oral options of this kind as enforceable, whilst others consider that the
provisions of the Statute of Frauds apply to options as well as to main con-
tracts’®®. The latter cases are applauded by Williston who argues that to hold
options exempt from the Statute would amount to exempting the main con-
tract too, and would thus. mean an evasion of the Statute of Frauds'2.
Although this is an understandable anxiety, it could not be relieved by equally
- generous reasoning in Australia with its more conservative principles of statu-
tory construction. The applicability of the Statute of Frauds to options was -
discussed in the Supreme Court of South Australia in Chalk v. O’Brienl93.
The plaintiff agreed in writing to hire and later purchase from the defendant
a plant for distilling eucalyptus oil, and in consideration of this the defendant
orally granted the plaintiff an option that he (the deféndant) would purchase
all the oil, at specified prices, which the plaintiff should be able to produce.
The plaintiff produced one ton of oil and tendered it to the defendant who

100. '_I‘his_ submission is mnot ‘intended to deny the complete'éﬂjicacy of an express or
implied agreement that a revocation of the “option”, though a breach of contract,
should be legally effective; no case of this type has been encountered.

101. Cf. Williston on Contracts (3rd ed.) §491, at 540.
102. Ibid. ,
103. [1932] S.A.S.R. 328.
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refused to accept or pay for it. The plaintiff claimed as ‘damages, inter alia,
- the purchase price for this oil and the defendant pleaded that the contract was
unenforceable under section 4 of the Sale of Goods Act, 1895 (S.A.). In the
Local Court the Special Magistrate gave judgment for the plaintiff and. the
defendant appealed on the ground, inter dlia, that the contract should have
been held enforceable. Napier J. accepted this argument and allowed the
appeal. The {learned judge gave his reasons as follows: .

I think the fallacy in the plaintifP’s argument may be that it treats the
action as a claim to enforce the plaintiff’s option, whereas the substance
of the matter . . . is the contractual right that arises out of the oral
" agreement upon the exercise of the option . . . the exercise of the option
.was the acceptance of the standing offer, whereupon the oral agreement
fructified, as or in the bilateral contract for sale which the plaintiff is
now seeking to enforce”%. : ' '

If it is true that the plaintiff was basing his action on an ordinary contract
of sale and purchase, then it did indeed follow (the value of the goods being in
excess of £10) that it was not enforceable for lack of writing. A difficulty with
Napier J.’s judgment is that the defendant seems to have repudiated the option
prior. to the plaintiff’s tender of the oil. This appears from the plaintiff’s
argument and is not denied in the judgment. PlaintifP’s counsel strongly relied
on this fact, claiming that the defendant had not, or not only, broken the final
main contract, but the option contract; that, however, so the argument con-
tinued, was not subject to section 4 of the Sale of Goods Act, since, it was not
a contract “for the sale of any goods” but a contract to keep an offer open'®,
Assuming that there had been a repudiation of the option, should the plaintiff
not have been entitled to recover damages for it? The answer, it seems,
depends entirely on the true nature of options. If they are contracts to keep
offers open, then they are not required in writing, ' If, however, Griffith C.J.’s
view is correct then the option was the nascent contract of sale itself, condition-
- ally binding on the defendant, though not yet on the plaintiff, and then an
action based on a repudiation can be brought only if the option is in writing.
It is submitted that this latter view is preferable. Needless to say, the analysis
here suggested would apply mautatis mutandis to other provisions of the Statute
of Frauds. : : C

(2) Optidns extended to mominees

Another- pxloblem which Griffith C.J’s analysis of options helps resolve -

104. Id., at 331; this dictum makes it appear as ‘though Napier J. favoured Isaacs J.’s
" view of options. The judgment is, however, equivocal in this Tespect, since the
learned judge: also stated: . . .
“When the oral agreement was made the right of the plaintiff was an- option to
sell; but ‘the obligation of the defendant was 2 conditional contract to purchase
(Salmond and Winfield on Contracts, pp- 64-65).” id., at 331, :
Salmond and Williams’ approach is, however, identical with that of Griffith C.J.
*__of. Ballas v. Theophilos [1958] V.R. 576, at 381, per Smith J. o
105. The plaintifl’s argument is reported somewhat briefly; it has here been made morce
- explicit- -cf. id., at 329 et. seq. See also Napier ].’s description of the plaintifi’s. .
argument- 1d., at 330. ! : ’
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" satisfactorily arises from the fact that some options are granted not just in

favour of the immediate grantee, but in favour of the grantee or, alternatively,
his nominee. The problem is not without practical importance, since such
options occur frequently in commercial practice'®. If effective, such arrange-
ments enable the option-holder to assign the benefit of the option in an informal
manner. “Nominee” clauses can give rise to difficulties of construction®?. In
Grant v. MacDonald an option contract stated: “This option may be exercised
by the Purchaser or by its duly appointed nominee”%. The Full Court of the
Supreme Court of Queensland construed this clause as enabling the nominee
merely to exercise the option on the purchaser’s and not on his own behalf.
There must have. been special circumstances to justify this construction;

“ usually, it would be avoided, because it renders the nominee clause inoperative:
. that the purchaser can exercise his option through agents already follows from

the general law. Nevertheless, it seems advisable to state expressly in option
contracts that the option is to be exercisable by the nominee on his own behalf,

In Clark-v. Lonergan'® an option to purchase certain land was given to a
firm of auctioneers “or their nominee” and exercised by the auctioneers on
behalf of a nominee. To the latter’s action for specific performance the
defendant pleaded lack of privity. Wallace J., without further analysis, simply
stated that he could see no merit in this argument!’®, As Cheshire and Fifoot
point out, the nominee’s right to accept derives from an offer to the nominee
himself, an offer which the immediate grantee has been given authority to
communicate?. More doubtful, with respect, is the learned authors’ further

‘contention that this construction is consistent only with the view which regards

options as irrevocable offers and not with the view which 'é,onsiders that they
are conditional, unilaterally binding contracts!!2. There seems to be no reason
why a contract of the latter type between the grantor and the immediate
optionholder should not be capable of going hand in hand with an offer in
identical terms in favour of a nominee, an offer which the optionholder has
authority to communicate. A question of some practical importance in cases
such as Clark v. Lonergan'® is whether the nominee shares the optionholder’s
right to regard the option as continuing even in the face of a purported revoca-
tion. Unlike the optionholder, the nominee has not given any consideration.
It follows that the grantor can freely retract if he happens to know the
identity of the nominee.. This conclusion seems inevitable. However, if
Griffith C.J.’s view of options is correct, such a revocation does not detract
significantly from the protection of the nominee’s position. Since the optionor
has become conditionally bound to the main contract, the immediate option-

‘holder possesses a conventional chose in action which he can now assign to

the nominee in the form of a statutory assignment.

106. See, for example, Sidney Eastrnan Pty. Ltd. v. Southern [1963] N.S.W.R. 515,
107. A. F. Grant Pty. Ltd. v. MacDonald [1960] Qd.R. 465,

108. Id., at 467. _

109. (1961) 78 W.N. (N.S.W.) 367.

110. Id., at 370.

111. Cheshire & Fifoot: Law of Contract (Aust. ed,, 1966) 539.
112. Ibid. '

»
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(3) Options and equitable interests

It is well-settled that an agreement to sell land vests in the purchaser an
equitable interest in the land. The same rule applies to the holder of an
option for the purchase of land: “When an option to purchase property has
been given for value and the option contract is one which would be specifically
enforced in equity, a court of equity attaches to it the consequence that it
creates an equitable interest in the property which is the subject matter of the
_option”'3, - The rule also -applies to options for the purchase of leasehold
estates and perhaps also of other personal property, provided always that the
agreement is capable of specific perfor-nanceu‘. The application of this rule
to options. to sell is readily explained if it is conceded that such an option
imposes on the optionor an actual duty to convey. It could be objected that
the optionor is not like a vendor, because the optlonors duty to convey is
subject to a special condition precedent: exercise of the option by the optionee.
However, a vendor’s duty to’convey can be dependent on stipulated conditions
precedent, and it is thought that this does not deprive the purchaser of his
equitable interest in the property.. It has been held, for example, that the
equitable doctrine of conversion (which assumes an equitable interest in the
purchaser) applies to a contract for the sale of land, even though that contract
is subject to a contractual right of rescission vested in the purchaser**3. The
legal treatment of options -in equity, as outlined above, seems to lend strong
support to the analysis of options suggested by Griffith- C.J. In Ballas V.

Theophilos'1® Smith J. stated the same point of view as follows:

. the nght mtended to -be conferred [by an option to purchase
property] is,-1 think, a right to make an eléction to assume thenceforth
_the rights, and be bound thenceforth by the obligations, of a purchaser
“of the property upon the terms set out in the option agreement and,
~upon performance of those obligations, to compel a conveyance of the
~property. It is because the right of election agreed to be conferred is,
in effect, a right to elect to compel a conveyance that the agreement,
if specifically enforceable, is regarded in equity as credting an interest
in the property . . . it appears to me to follow that an agreement which
is expressed to confer an option to purchase property is rightly charac-
terized as a conditional or contingentk contract of sale of the property”n"‘.

There-is no lega.l principle which declares void an option merely because the
- parties have not stlpulated a penod during which it should be exercised; there
appears to be no reason in law why parties should not create an optlon exer-
" cisable in perpetulty However, such an option, could not give rise to an
equitable mterest, since thlS would offend agalnst the perpetuities rule. Since

113, Gommissioner of Taxes (sa) v. Camphin [1937] 57 CL.R. 127, a: 132, per
Latham C.J. ) . -

114. Ibid.

115. Hudson v. Cook (1872) L.R. 13 -Eq: 417; see also:. Pettit, “‘Conversion under a
contract for the sale of land” (1960) 24 The Conveyancer (N S.) 47, at 58 et seq

116. [1958] V.R. 576. _ _
117. Id., at 580. ' : R

S
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‘Hutton v. Watling''8 it has been clear in England that the failure of such an
option in equity does not affect the complete validity and enforceability of the
option contract itself at common law. This aspect of Hutton v. Watling has
been expressly endorsed in the High Court by Kitto J.11%; it seems correct in
principle, but cannot be regarded as completely settled in Australial?0.

(4) Assignment -of the benefit of options

Some options can only be exercised by the optionee personally; this may be
due to an express clause to this effect in the option contract'?l, or it may
appear by necessary implication from the subject matter or the circumstances,
as where the option is for an agreement which requires the exercise of personal
skill or discretion by the optionee'?2. But in the absence of such limitations, the
authorities establish that the benefit of an option is “an ordinary assignable
chose in action™23. There is substantial authority for the view that the benefit
of such options is assignable in equity'?*. Indeed, there appears to be no reason
why it should not be capable of a statutory assignment. Neither equitable nor
statutory assignability could be readily explained if options were irrevocable
offers since there is no basis for characterizing an offer, whether revocable or
not, as a chose in action. Griffith C.J.’s view on the other hand, necessarily
implies that the optionholder’s rights are a conventional chose in action. The
rules on assignability of options thus provide added support for the latter view.

(5) Exercise of options by the personal representatives of the
optionee '

Closely related to the problem of assignability is the question whether the
benefit of options passes to the optionee’s personal representatives. There is
authority for the proposition that an offer terminates when the offeree dies!?5.
In Carter v. Hyde'?¢ Isaacs J. observed that a bare offer is not transmissible to
personal representatives, since it can be retracted at any time and creates

118. [1948] Ch. 26. _ . -
119. ggstees Executors and Agency Co. Ltd. v. Peters (1959-60) 102 C.L.R. 537, at

120. The prbblem was argued but not resolved in De Leuil v. Jeremy (1964) 65 S.R.
(N.S.W.) 137, at 150, per Asprey J. : : ’

121. For examples, see Carter v. Hyde (1923) 33 C.L.R. 115, at 131 et seq., per
Higgins J. ‘ ’ :

122, Id., at 120 et seq., per Knox C.J.

123. Id., at 121, per Knox C.J. ’ ‘ e

124. Buckland v. Papillon (1866) L.R. 1 Eq. 477. Tolkurst v. Associated Portland
Cement Manufacturers (1900) Ltd. [1903] A.C. 414. See also: Carter v. Hyde
(1923) 33 C.L.R. 115.

125." Reynolds v. Atherton (1921) 125 L.T. 690, at 695 et seq., per Warrington L.]J.
The suggestion advanced by the learned Lord Justice was reserved for consideration
by Lord Dunedin in the House of Lords—(1922) 127 L.T. 189, at 191. Warring-
ton L.J.’s suggestion, however, has been endorsed by textbook writers—cf. Cheshire
& Fifoot: Law of Contract (Aust. ed., 1966) at 141.

126. (1923) 33 C.L.R. 115. :



OPTIONS 213

"Hutton v. Watling'® it has been clear in England that the failure of such an
option in equity does not affect the complete validity and enforceability of the
option contract itself at common law. This aspect of Hutton v. Watling has
been expressly endorsed in the High Court by Kitto J.11%; it seems correct in
principle, but cannot be regarded as completely settled in Australial®0,

(4)- Assignment of the benefit of options

Some options can only be exercised by the optionee personally; this may be
due to an express clause to this effect in the option contract'®, or it may
appear by necessary implication from the subject matter or the circumstances,
as where the option is for an agreement which requires the exercise of personal
- skill or discretion by the optionee!?2. But in the absence of such limitations, the
authorities establish that the benefit of an option is “an ordinary assignable
chose in action™23. There is substantial authority for the view that the benefit
of such options is assignable in equity?%. Indeed, there appears to be no reason
why it should not be capable of a statutory assignment. Neither equitable nor
statutory -assignability could be readily explained if options were irrevocable
offers since there is no basis for characterizing an offer, whether revocable or
" not, as a chose in action. Griffith C.J.’s view on the other hand, necessarily
implies that the optionholder’s rights are a conventional chose in action. The
rules on assignability of options thus provide added support for the latter view.

(5) Exercise of options by the personal representatives of the
optionee '

Closely related to the problem of assignability is the question whether the
_ benefit of options passes to the optionee’s personal representatives. There is
authority for the proposition that an offer terminates when the offeree dies!?s.
In Carter v. Hyde'?® Isaacs J. observed that a bare offer is not transmissible to
personal representatives, since it can be retracted at any time and creates

118. [1948] Ch. 26. ) . .

119. ?’Z'g:tees Executors and Agency Co. Ltd. v. Peters (1959-60) 102 C.L.R. 537, at

120. The problem was argued but not resolved in De Leuil v. Jeremy (1964) 65 S.R.
(N.S.W.) ‘137, at 150, per Asprey J. : )

121. For examples, see Carter v. Hyde (1923) 33 C.L.R. 115, at 131 et seq., per
Higgins J. i : ) '

122, Id., at 120 et seq., per Knox C.]J.

123. Id., at 121, per Knox C.]J. ’ o ,

124. Buckland v. Papillon (1866) L.R. 1 Eq. 477. Tolkurst v. Associated Portland

Cement Manufacturers (1900) Ltd. [1903] A.C. 414. See also: Carter v. Hyde
(1923) 33 C.L.R. 115. i

125. Reyriolds v. Atherton (1921) 125 L.T. 690, at 695 et seq., per Warrington L.J.
The suggestion advanced by the learned Lord Justice was reserved for consideration
by Lord Dunedin in the House of Lords—(1922) 127 L.T. 189, at 191. Warring-
ton L.J.’s suggestion, however, has been endorsed by textbook writers—cf. Cheshire
& Fifoot: Law of Contract (Aust. ed., 1966) at 141,

126. (1923) 33 C.L.R. 115.
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- as-a conclusive authority in:the plalntlff s favour. Isaacs J. conceded that bare
offers do not pass to.personal representatives on the death of the offeree; an
“irrevocable offer”, so the learned judge continued, was transmissible, since
“the very word ‘irrevocable’ imports a right in the other party to hold the
offeror to his offer and to have the benefit which acceptance linked with the
offer would confer”!35, It seems at least doubtful whether this reasoning
successfully reconciles Isaacs J.’s understanding of options with the undeniable
fact that the benefit of optlons passes to executors. At any rate, Griffith C.J.’s
analy51s does so more readlly since it charactenzes the option as a conventlonal
chose in-action. :

(6) Options and the rules concerning the-termination of offers

It is often said that offers terminate when the ‘offeror dies or loses his con-
tractual capacity by becoming insane'3®. Other authorities hold that notice to
the offeree of the offeror’s death is required before the offer comes to an
end!®". Whichever be the true view, it seems clear that neither is appropriate
‘to options. Unless the contrary is provided expressly or by necessary implica-
tion, options will be binding on the optionor’s estate!3® and may be exercised by
notice to his personal representatives.

The rejection of the offer by the offeree terminates the offer. If an oﬂ'eree
were to reject the option (or notify the optionor that he does not intend to
exercise it), the optionor might well be able to raise the defence of promissory
estoppel under the High Trees prmc1ple139 but at common law the rejection
would hardly terminate the option. The option has been “purchased”. for a
consideration and should therefore be construed as running its full term unless
terminated by mutual agreement. Indeed, if Griffith C.J.’s understanding of
optlons is correct, it seems to follow that an agreement to discharge the option
is 1neffect1ve unless the optionor provides consideration for it!49,

The commumcarmn of a counter-oﬁ‘er 1mphes a rejection of the offer and
theérefore terminates the offer just as eﬁ'ectlvely as an express re]ectlon would.
Again, there is no room for such a principle in the case of options. In Gilbert
J. McCaul (Aust.) Pty. Ltd. v. Pitt Club Ltd*! a purported exercise of an
option was held ineffective because the optionee had failed to comply with the
conditions laid down by the option contract. The Full Court of the Supreme '
Court of New South Wales characterized the optionee’s action as a “counter-
- offer”. Their Honours d1d not state, and presumably did not mean to imply,

135. (1923) 35 CLR. 115, at 123 et seq.
136. Notably the dictum by Mellish L.J.: “Tt is admitted law that, if a man who makes

an offer dies, the offer cannot be accepted after he is dead . . ”—Dickinson v.
- Dodds (1876) 2 Ch..D. 463, at 475. See also the dictum by Smlth J.-quoted supra
n. 128.

137. See Cheshlre & Fifoot: Law of Contract (Australian ed., 1966) at 140 et seq.
See also Bradbury v. Morgan (1862) 1 H. & C. 249.

138. Ballas v. Theophilos [1958] V.R. 576, per Smith J.

'139. See Central London Property Trust Ltd.v. High Trees House, Ltd. [1947] KB 130
140. Foakes v. Beer (1884) 9 App Cas. 605.
141. [1959] S.R. (N.S.W.) 122,
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- that this’ “counter-offer” terminated the option—such a statement would have

“been erroneous. But-if the implication is unwelcome, why speak of counter-
offer at all and run the risk of being misunderstood? Their Honours probably
thought this term appropriate because they committed themselves to the view
that an option is an irrevocable offer. The judgment doubtless adds some
weight to Isaacs J.’s understanding of options, but it must be remembered that -
their Honours apparently did not have cited to them, and thus failed to con-
sider, either Griffith C.J.’s dictum in Goldsbrough v. Quinn'*2 or any of the
judicial pronouncements in Australian courts supporting that view43, Their
Honours placed reliance solely upon statements from Williston on Contracts*.
In view of this, the judgment cannot, with respect, be regarded as conclusive,
or even as strongly persuasive authority in favour of Isaacs J’s view.

(7) Conditional options

The continued availability of options is often made to depend on conditions.
A provision frequently found in leases in conjunction with options to purchase
is to the effect that the lessee can exercise the option only if he has duly per-
formed all his obligations under the lease!*5. In the absence of specific indica-
tions to the contrary, these provisions are construed as preventing the exercise
of the option whenever there is a right of action against the lessee for breach of
the lease in existence at the time when the lessee purports to exercise the
option'#. This is true even where the forfeiture arising from the breach of
covenant has been waived qua breach of condition'®”. A different question is
whether compliance with such conditions can be waived by the optionor. This
problem was before the Full Court of the Supreme Court of New South Wales
in Gilbert J. McCaul (Aust.) Pty. Ltd. v. Piit Club Ltd.**8. The case was
concerned with a lease which contained the following option clause:

“If the Tenant shall desire to take a renewed Lease of the demised -
_premises for a further term of five years from the expiration of the term
of this Lease [he] shall prior to the expiration of the said term give to
the Lessors three calendar months’ previous notice in writing and shall
in the meantime duly and punctually pay the rent reserved by this Lease
at the time herein appointed for payment thereof . . .49,

During the currency of the lease the tenant frequently failed to pay the
rent on time, but the lessor did not object to these irregularities. The tenant

142. Cf. supra, at n. 57.

143. Cf. supra, at nn. 86-89. )

144. [1959] SR. (N.S.W.) 122, at 123. L

145.  For examples of such provisions, see Gilbert J. McCaul (Aust.) Pty. Lid. v. Pitt
5Cll1;b Ltd. [1959] S.R. (N.S.W.) 122, and MacDonald v. Robins (1953) 90 C.L.R.

146. MacDonald v. Robins (1953-54) 90 C.L.R. 515, at 519, per Dixon C.]. citing
Finch v. Underwood (1876) 2 Ch. D. 310, at 316; Bastin v. Bidwell (1881) 18
Ch.D. 238; Wilson v. Stewart (1889) 15 V.L.R. 781.

147 Ibid,
148. [1959] SR, (N.S.W.) 122.
149, Id., at 122. ‘
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'afterwards purported to-exercise the option and sued for specific performance

The court of the first instance found for the plaintiff and the defendant
appealed. to ‘the Full Court. The main problem before the Full Court was
whether the defendant could be said to have waived compliance with the
condition of due and punctual payment. The simple answer given by the
Court was that the condition was not capable of being effectively waived. The
Court considered that this followed from the supposed legal rule than an option
is an offer. An ineffective exercise of the option must, under those circum-
stances, be characterized as a counter-offer, which could lead to a concluded
contract only through an acceptance by the optionor and not through a waiver
of any kind. As already suggested, the terminology used by the court seems
unfortunate; however; the. result seems sound. Conditions such as that in
McCaul’s Case have been described judicially as “conditions precedent®°,
It might be more accurate to regard the optionee’s failure to pay punctually
as a condition subsequent, the occurrence of which has the effect of terminating
the option This would provide an alternative and, it is submitted" 2 more
convmcmg reason for the rule that such conditions cannot be W a.n ed

As the foregoing dlscussmn has shown, most of the rules concerned W 1th the

‘termination of offers have no apphcatlon to options.  There are only - a few

excepuons (1) both offers and options terminate upon lapse of the stated time,
or, in the absence of an express statement, upon lapse of a reasonable timel5?,
(2) both offers'®? and opt.lons153 can be subject to implied conditions sub-
sequent. 'Although similar in general terms, it seems probably -that these rules
will produce markedly different results in thelr actual applications within the
two spheres: even where the circumstances are otherwise identical, the deter-
minations as to what is a reasonable time and what, if any, implied limitations

. there are, is likely to be strongly influenced by the fact that the Court is dealing

with either a freely revocable offer or an irrevocable option.

IV. The Exercise of Options :

The explanation of options in terms of “irrevocable offers” has the apparent
advantage that the binding force of the exercise of an option can be explained
by reference to the familiar offer-acceptance dichotomy. A different explanation
is appropriate to Griffith C.J.’s view. Smith J.,!5¢ the most explicit supporter
of Griffith C.].’s view, considered that the exercise of an option constitutes a
form of election. Referring to that view and to the concrete facts before him,

. his Honour stated: “. . . I think that, consistently with that view, what it was

necessary for the plaintiff in the present case to do in order to exercise the
option . . . was to make an election to assume thenceforth the rights, and be

150 MacDonald v. Robins (1953-54) 90 C.LR. 515, at 519, per Dixon C.].

151. Ramsgate Victoria Hotel Co. Ltd. v. Montefiore (1866) L.R. 1. Ex. 109 (concerning"
offers) ; Ballas v. Theophilos (No. 2) (1957) 98 C.L.R. 193 (concerning options).

152. Finaencings, Ltd., v. Stimson [1962] 3 All E.R. 386. .
153. In Shearer v. Wilding (1915) 15 S.R. (N.S.W.) 283 the Court held that an option

to purchase contained in a lease was exercisable only during the currency of the
lease. See also: Mackay v. Wilson (1947) 47 S.R. (N.S.W.) 315.

154. Ballas v. Theophilos [1958] V.R. 576.
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bound thenceforth by. the obligations of a purchase of the deceased’s share upon
the “tefms set out in ‘the clause®33, With respect,” “election”, though an
accurate description of the exercise of options, does not convey a sufficiently
specific picture of the legal process which is involved. It seems that the
exercise of options bears a double aspect: . '

1. The optionee undertakes to be bound by the terms of the proposed con-
tract (i.e. he makes a contractual promise). The binding force of this
promise must derive from the fact that the optionor’s counter-promise
(which s already binding) is. a sufficient consideration. Usually the
common law regards promises not exchanged at the same moment as
nuda. pacta®®: that rule, however, does not apply when the first
promise, as is the case with options, has been made binding by a special '
consideration.. In such circumstances the first promise must be regarded
—to invoke an ancient and respectable common law concept—as a con-
tinuing consideration!®?, capable of supporting the promise implied in
‘the act of exercising the option. :

9. The exercise of an option constitutes a condition on which the optionor’s
duty to perform the contract depends. Prior to the exercise of the option
" by the optionee the optionor has at least one duty of immediate perform-
ance: he must not repudiate his obligation and will be answerable in
damages if he does'®8. But all other obligations are conditional and do
not call for performance unless the optionee binds himself by an effective

- exercise of the option. :

An offeror can prescribe effectively that his offer shall be accepted only in
a particular manner, for example by letter of acceptance, sent by return of
post®, Similarly, option contracts sometimes provide how the option is to be
exercised (e.g. by written notice)®°. A purported exercise of an option which
fails to comply with such provisions is ineffective!®l. '

In ordinary informal contracts, the question whether the parties have
exchanged contractual promises, though controlled by numerous presumptions,
is basically one of fact'82. The question, however, whether an option bas been
exercised effectively, raises first and foremost a question of construction'3:
what does the option contract require the optionee to do if he wants to exercise
the option? It is only the second question: has he done itP—which is one of

155. Id., at 581. Dixon C.J. used the same terminology in MacDonald v. Robins (1953-
54) 90 C.L.R. 515, at 525. : : _

156. Nichols v. Raynbred (1615) Hob. 88; Routledge v. Grant (1828) 4 Bing. 653;

- Dickinson v. Dodds (1876) 2 Ch.D. 463.

157. Liicke: “Slade’s Case and the origin of the Common Counts” (1965) 81 Law
Quarterly Review 422, at 436, 439 et seq., 549 et seq. o

158. Frost v. Knight (1872) L.R. 7 Ex. 111,

'159. Cheshire & Fifoot: Law of Contract. (Aust. ed., 1966) 126 et seq. -

160. Ballas v. Theophilos [1958] V.R. 576, at 578 per Smith J. See also Hollies Stores

Ltd. v. Timmins [1921] 2 .Ch. 202. . B

161. Gilbert J. McCaul (Aust.) Pty: Lid..v. Piit Club Ltd. [1959] S.R. (N.S.W.) 122,
at 123. S

162. Eccles v. Bryant & Pollock [1948] Ch. 93, 4t 104, per Lord Greene, M.R.

. 163. Colonial Bank of Australasia v. Buckland (1883) 9 V.LR. (E.) 29.
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fact. In Australian Hardwoods Pty. Ltd. v. Commissioner for Razlua}sm* an
option to purchase a sawmill provided that the optlon could be exercised “upon
the Contractor giving three months notice in writing by prepaid registered
post . . . and further stipulated that the purchase money was to be paid upon
- the ‘exercise of the option. As Lord Radcliffe observed in the Privy Council, the
clauses were “so worded that it is a matter of considerable difficulty in deter-
mining what is to constitute the ‘exercise’ of the option in the sense of some
act or event which is to fix the right of the appellant to take over the purchase
items and the right of the respondent to have cash in exchange for them”65.
The Privy Council denied specific performance on purely equitable grounds
and thus did not find it necessary to decide conclusively whether the option had
been validly exercised even though the purchase price had never been tendered
by the plaintiff. But in the lower Court Evatt C.J., Herron and Sugerman JJ.,
having characterized the question as one of the proper construction of the
option contract, had decided that the tender of -the money, not the giving of
notice, was intended to be the operative act which exercised the option!€é,

At first sight Gilbert J. McCaul (Aust.) Pty. Ltd. v. Pitt Club Ltd.**7 appears
to be authority for the view that the optionor cannot effectively- waive com-
pliance with such self-imposed formalities. However, the exercise of an option
is in the eyes of the law an assumpsit, that is, an undertaking which for its
effectiveness does not need to comply with any indispensible formal require-
ment. In view of this it'is difficult to see why a waiver of a self-imposed formal
requirement should not be effective. On close analysis it appears that Mc¢Caul’s
Case is not really concerned with the manner in which the option must be
exercised. but with the question whether a condition on which the continued
existence of the option depended could be waived retrospectively!®®. The
distinction ‘between such conditions and matters pertaining to manner of exer-
cise must be carefully observed. In exceptional situations, waiver of formal
requiréments contained in the option contract may indeed be impossible: when
as in Australian Hardwoods Pty. Ltd. v. Commissioner for Railways'® the
option contract provides that the option can be exercised only by tender of
performance, a unilateral waiver would not be effective, since it would result in
a change of the terms of the final contract.

Once the option is effectively exercised, a complete bilateral contract comes
into being which, in its structure and its general legal effects, is indistinguish-
able from a bilateral contract concluded without the medium of an optionl.
The fact that the final contract was once an option remains relevant only in a

few isolated respects. An example would be the inquiry: “where was the
contract made?’, which question seems important only in the narrow pro-
cedural context of service out of the jurisdiction. The fact that the parties have
bound themselves at different times to render their respective performances

164. (1960-61) 34 A.L.J.R. 491.

165, Id., at 493.

166. (1960) 77 W.N. (N.S.W.) 392, at 396 et seq.

167. [1957] S.R. (N.S.W.) 122, '

168. Supra, at nn. 145-150.

169. (1960-61) 34 A.L.J.R. 491. v
170. Cf. Burns v. Allen (1889) 10 L.R. (N.S.W.) Eq. 218
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\‘”under the contract u:nphes that they m1ght have dorie so"in different places.
Accordlngly the opt1onor could be sued on the final corntract in the Junsdlcuon-
in which he entered into the option contract”1

CONCLUSION_S

This examination of the Austrahan dec151ons concerned with optlons leads to
the following conclusions:

1. Asregards the legal nature of optwns, there is authonty in the Australian
: vdecmons for the f0110w1ng viewpoints: :

(a) Options are irrevocable offers;

(b) ‘Options are conditional contracts, i.e. umlateral contracts ‘which can,
by electlon, be converted into- bilateral contracts; C

(c) Whether any partlcular option falls into category (a) or (b) depends
on-the constructxon of the option agreement,

CItis submxtted that - prop051t10ns (a) and (c) should be reJected as
erroneous and that proposmon (b) represents the true view,

2. The conclus1on Just advanced accords well with the actual legal ‘treat-
ment of options in the courts; it lends rational unity to the detailed rules
and can serve as a useful pointer to a number of legal problems yet to
be determmed by the courts. :

3. The exercise of an opt.lon constitutes a promise as well as a condxtlon on
which the optionor’s duty to perform depends. The consideration for

" this promise is simply the optionor’s counter-prom1se embodied in the

- option contract and already binding.

171 If the ‘matter were simply one of offer and acceptance the place at which the
" acceptance became effective would be: controllmg——see Entores, Ltd. v. Miles Far -
Eastern Corporation [1955] 2 QB 327.





