. O
D

M
N T
g

n

AUSTRALIAN CITIZENSHIP

by

Genevieve Louise Ebbeck

Faculty of Law
University of Adelaide

Submitted  July 1996

This thesis is submitted in partial satisfaction
of the requirements for the degree of Doctor of Philosophy




- -

TABLE OF CONTENTS

Abstract

Declaration

Acknowledgments

Introduction

Chapter 1 Citizens, Community and the Common
Law

Chapter 2 British Common Law Rules of
Citizenship

Chapter 3 The Emergence of the Australian
Constitution

Chapter 4 Recognition of a Distinct Australian
People

Chapter 5 The Emerging Citizen

Chapter 6 A Constitutional Guarantee of a
National Citizenship

Chapter 7 Functional Citizenship Rights

Chapter 8 McGinty and Representation of Citizens

Chapter 9 Australian Citizens, Sovereignty and
Equality

Chapter 10 Australian Citizens in a State Context

Chapter 11 The People in Relation

Conclusion

Bibliography

il

iv

35

62

84

110

132

148

167

181

202

212

240

242



- 1ii -

ABSTRACT

Australian citizenship is fundamentally a common law matter. The common law
rules which define an Australian citizen and his/her citizenship rights and duties
are derived from the notion of community and are hierarchically superior to the

Commonwealth Constitution and any legislative enactments.

The detail of citizenship is a legislative matter; but the statutory concept of
Australian citizenship, in existence since 26 January 1949, tends to be confused
with the common law (constitutional) concept of Australian citizenship. The

distinction is crucial.

My thesis examines the development of Australian citizenship as a matter of law,
and it focuses upon major judicial decisions and legislative enactments which

consider and clarify the nature of the concept.

The Constitution must be interpreted in accordance with the common law
principles of Australian citizenship. The recent "freedom of political speech”
High Court cases should be understood as decisions upholding principles of
citizenship, not espousing a particular notion of representative government
(McGinty v Western Australia). The common law rules of Australian citizenship
are rules particular to the Australian community. Although broad principles of
membership and participation are common to all communities, and cannot validly
be breached in any community, the common law citizenship rules of Australia
differ from those of the United States and Britain because they are a product of
distinctive Australian history. A shift in the High Court’s techniques of
constitutional analysis in the 1990°s, towards a process-based method, has

facilitated recognition of both fundamental and particular citizenship rights.



