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ANMOCO v. ROCCA: AN ANATONATION

Oppose the party eight-legged
essay.—Mao Tse-Tung

1

Amoco entered the Australian petroleum market in 1961, In 1964 it joincd
with Rocca in establishing a service station on land owned by Rocca near
Adelaide in an area then due for development., Rocca built the station,
supplying labour and about $24,000. Amoco supplicd pumps and other
cquipment,

In 1966 the parties made a headlease and sublease, both backdated to 1964.
Rocca let the premises to Amoco for fifteen years, subject to Amoco’s
right to cancel after ten, in return for a rebate of 2.5 cents per gallon of
petrol supplied to the station.

Amoco sublet to Rocca for fifteen years less one day. The sublease bound
Rocca to buy at usual list prices exclusively from Amoco at least 8,000
gallons of petrol and 140 gallons of motor oil per month, to carry on during
all trading hours the business of a petrol service station only, and not to
alter or leave the premises without consent.

The sublease bound Amoco to supply Rocca’s entire requirements of
petroleum products unless Amoco was in its own opinion unable to do so,
or Rocca had failed to pay for products already supplied. In event 1 but
not in event 2 Rocca could buy clsewhere.

In addition to supplying initial equipment Amoco spent some $19,000 on
the station in the period 1964 to 1969. In particular in 1968-1969 it co-
operated in improving the station to cope with increased business and the
threat of competition. In return Rocca extended the headlease by five years.

In 1971 Rocca sought to rencgotiate. Amoco refused. Rocca went over to
the rival oil company IOC. Amoco sued. Rocca argued unreascnable
restraint of trade. Wells held for Amoeco. The Full Court (Bray, Hogarth,
Walters) reversed unanimously,** The High Court dismissed Amoco’s
appeal by a majority of three (McTiernan, Walsh, Gibbs) to two (Menzies,
Stephen), *#*#
2

August 7, 1972, Bray: [331] I do not expect that the decision of this court
will provide more than temporary authority in this field and I am anxious
to express myself no more widely than necessary.!

[332] The first question is whether there can be no uncnforceability if the
party restrained gives up no freedom he formerly had, as in the case of a
man who buys or leases land subject to a covenant restraining trading on

* TLaw School, University of Melbourne,
* g‘XOS“I,{ Azuéséralia Pty, Ltd. v. Rocca Bros. Motor Engineering Co. Piy. (1912) 7
**+ (1973) 133 CL.R. 288. Further proccedings before the Supreme Court, (1974)
7 S.AS.R. 357, and the Privy Council, (1975) 133 C.L.R. 331, atc not here
considered.
1. Wells; [280) Comparatively few judgements [are] in their day acknowledged as
supreme achicvements of the judicial process.




34 THE ADELAIDE LAW REVIEW

that iand. 1333] Without deciding I am content to assume [334] that law[,]
because I do not think that the present case falls within it. The covenants
in the underlease impose not merely negative but positive obligations. They
bind Rocca not only not to bay its petrol supplies from anyonc else but
to keep the station open during all lawful trading hours. More importantly,
it is not correct that Rocca was submitting to restraint on a freedom which
it never had if we look at realitics as opposed to technicaiitics. Before the
agreement Rocca had a freedom to trade on the land as owner, thercafter
it had to trade in accordance with the underlease. Any interval between
the taking of the lease and the underlease, however important for the
technical law of real property, ought not to be ailowed to obscure the
realities.®

£337] Mr. Jacobs contended that the doctrine of restraint of trade should
have no application to a land owner who enters for the first time on the
business of petrol retailer and who has no practicable way of doing it
except by entering into a trade tie. A case like this, where Amoco too was
entering the field, was more that of a joint venture than that of supplier
and reseller. Though these matters bear or reasonableness they cannot
exclude consideratior: of the doctrine.®

[339] T agree that Amoco had proprietary and commercial interests to be
protected. That means under modern conditions tied service stations, No
one suggests that al: solus agreements are unenforceable.t

2, Walsh: '304] I agree with Bray C.J. It is not necessary o examire the principle
stated. I should be reluctant to accept that principle. .

Gibbs: [313] I do not. find it necessary to consider whether a transaction of that
kind is not subject to the doctrine. The present is not a case in which the
covenantor accepts a lease of land on which he had never previously a right to
trade. [314] The positive agreement {o carry on business might in itself be a
restraint,

Menzies: [293] It is not nccessary to determine whether the doctrine can have no
application in such a case. Rocca was never out of possession. The lease and
underlease were merely machinery.

Wells: [282] A person buying or leasing land had no previous right to be there
and is unable to claim that a freedom has been restrained. [309] Mr, Jacobs
invited me to hold that Rocca had been let into posscssion by the oil company
and that therefore the tie must be good. It would need a higher auvthority than
this Court to hold as ke contended.

Hogarth: [352) A lease with a restrictive covenant may be a contract in restraint
of trade. I think it deplerable that not even the highest authorities speak with a
clear voice.

3, Gibbs: [314] There is no justification for excluding the doctrine where the
covenantor is [3151 obliged io accept restrictions; in such cases the doctrine is
most likely to be necded. 7316] The parties were not joint venturers; Amoco was
a_supplics endeavouring to bind Rocca.

Walsh: [305] There is no warrant for such rules of exclusion.

Wells: [310) I am inclined to Mr, Jacobs’ argument. I do not now endorse it
unconditionally because possibly the chofce was between virtually no hope of
success and every hope. {303] Willingness to combine in a business verture iends
to cstablish the rcasonableness of an agreement.

Stephen: [322] T regard the doctrine to be inapplicable. Rocca [323] by its arrange-
ments with Amoco acquired the business. But for those arrangements or others
of a similar nature Rocca's entry into the trade would not have been possible.
Those arrangements were not restrictive but productive of trade,

4, Gibbs: [319] Amoco could not have entered the field unless a sufficient number of
stations would scll only its products. It is not suggested that agrecments of this
kind were in themsclves unreasonable,

Walsh: [308] It is not in doubt that Amoco was cntitled to a trade tie,

Menzies: [298] Solus agreemenrts are an accepted clement of commercial life, The
law recognizes this,

Wells: [283] Restraints that have normal currency may be presumed reasonable,
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Since the situation has to be judged at June, 1964, Amoco is not entitled
to respect of moneys subsequently spent. Nor is it to the point to reproach
Rocea with ingratitude in view of 1968. Nor does it matter that it proceeded
to remove Amoco’s pumps with indecent haste: if the covenants were not
enforceable, it was entitled to do that; if they were, Amoco has its remedy.®

I recognise that there is a public policy preserving the sanctity of contract.
[340] Nevertheless the law relating to restraint to trade remains.®

[342] It is necessary to examine individual covenants, Clause 3¢ contains
a covenant not to assign, mortgage or part with possession, to be rcad
as if consent was not to be unreasonably withheld. It might not be
unreasonable for Amoco to withold consent to an assignment which might
allow Rocca to make the best of a bad bargain. Clause 3g compels Rocca
to carry on business during all Jawful trading hours [343} and clause 3i
binds Rocea to purchase minimum monthly quantities. This compels Rocca
to continue trading even at a loss unless released by Amoco.”

By clause 4a Amoco agrees to deliver Rocea's requirements, But by clause
4b if Amoco is unable to supply for any reason which is in its sole opinion
beyond its control its obligation to do so is suspended.® By clause 4c it is
not bound to supply unless Rocca has paid for all products previously paid.?

It is unnecessary to expatiate on the extent to which Rocca’s business is
made dependent on the goodwill of Amoco.

The rebate payable by Amoco is fixed for the duration of the term. I do
not think we are bound to blind ourselves to inflation. If the rcbate proved

5. Hogarth: {354] The onus is on reasonablencss in the circumstances in 1964,
Wells: [301] The fundamental date is 1966. But [302] I ought not to exclude the
cvenls of 1964 and 1965. )
Walsh: 13031 Expenditure after 1966 cannot be part of the consideration provided
by Ameoco, which has to be assessed at the date when the covenants were made,
1969 has no bearing.

Menzies: 12947 I repard it as of weight that Rocca in 1969 agreed to cxtend. [236]
His Honour properly laid stress on substantial benefits over a period of years,
Gibbs: [318) It was conceded that the question be decided as at June, 1964, 1
am not satisfied that this was correct. Facts that occurred since might be vital,

6 Woells: [281] There is a public policy as to frecdom of trade and a publie policy

as to frecdom of contract; it is the court’s task to reconcile [282] those two.
Gibbs: [317] There are two principles of policy in opposition—of enforcing con-
tractual obligations and of preserving trade from unrcasonable contractual
restriction.
Stephen: [3237 The doctrine secks to reconcile two apparently conflicting aspects
of public policy, on the one hand the preservation of freedom of the individual
to employ his talents and industry, on the other his ability to enforce contracts.
:’Vil‘? changes in the community the point of balance has shifted and will continuc
o do so.

7. Gibbs: [321] The intcrest of Amoco might be served by maintaining an outlet as
long as it could.

Walsh: [300] I am not persuaded that if it was difficult for Rocea to trade profit-
ably it would be of no advantage to Amoco to insist.

Wells: [296]1 The conyenantor could rely on the good sense of Amoco, 1298] There
is spmcthmg unrcal in Amoco insisting on onc of its proprictors persevering in a
business that was deomed, Clauses not unlike 3g have found their way into common

use,

8. Walsh: [302] The Hability of Amoco to maintain supplies is limited in a way that
could leave Rocca in difficultics,
Wells; [300] The cxigencies of international commierce are such that it is not
surprising to find Amoco reserving for itself ample protection,

9% PN:lltsil [30(1] A right that most wholesalers in comparable positions would reserve
or themselves,
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unremunerative, Amoco had the option of determining the lease at the
end of the tenth year.?

Mr. Jacobs urged that Amoco was not likely to abuse its powers, since
its interest in profitable running was as great as that {344] of Rocca. But
commercial good sense couid operate in different ways depending on the
time.11

[345] The covenan!s in the underlease go beyond what was reasonably
necessary for the protection of Amoco. Certainly Amoco has not shown
the contrary and the onus is on it. A shorter term or less oncrous covenants
or both would have been adeguate.!®

10, Hogarth: [354] Amoco is not interested in a proposition which does not produce
1

0.
Wells: [201] Amoco determined that at the end of fiftcen years the project would
yield 10.2% after tax. [292] Amoco adopted an extremely cautious approach,
Other figures vield an estimated 17%. [2937 That the company was unrcasonable
by no means inevitably follows. Profitability is just another circumstance,
?;aﬁf: [342] Amoco ought to have estimated that profitability would be much
righer, .
Gibbs; [320] It was rot shown that Amoca’s outlay could not be rccouped with
profit in a shorter period. .
Hogarth: [356] Amoco was taking too pessimistic a view, It may have been proper
to discount expectations. But there is no evidence to support that supposition.
Walsh: [31C] Maybe the officers who decided to use the lower figure had reasons
for doing so. Bui the absence of evidence is [of] importance.
Walsh: [303] Tnereascs in the price of petrol could make the rebate small
Gibbs: [321] Inflation might greatly reduce the value of the rcbate.
Wells: 1314] Amoco undertook a rcbate materially higher than normal. [316] It
is essential for me to weigh the consideration provided by each party in order to
satisfy myself that the bargain. was not lopsided.
Gibbs: [316] The court may not weigh whether consideration is equal. Nevertheless
it is permissible to consider the quantum reccived by the covenantor.

11. Walsh: [300] T do not question the propricty of disregarding some theoretical
possibility, [3017 but within very narrow limits.

12. Wells; [314] The Roccas had land, adequate skill, and some money. Amoco had
supplies, the organisation for distributior, and the power to help in numerous ways.
Amoco furnished substantial aid, it undertook a rcbate higher than normal, to
treat the new station in the same way as its own, and of course to provide
petroleum products, There was no agreement for retail price maintenance, and no
power 1o sell at other than usual list prices. [315] If the terms did not reflect the
interest of Rocca and Amoce respectively, and on the [316] part of cach the
srovision of substantia! consideration, did not provide for a new venture, jointly
undertaken, in an area whose rate and paticrn of development was uncertain, I
might have regarded fifteen years as ‘oo long. On consideration of the circum-
stances, however, the term is reasonable as betwcen the parties,

Menzies: [264] Rocca could and did frecly negotiate and after contact: with at least
onc other supplier made the best bargain it could when there was competifion
among oil companies to secure solus outlets, [295] The trial judge found the bargain
fair to both stdes. [296] The Full Court ought not to have substituted its own
opinion. Great regard should be accorded a trial judge who applied his mind after
carcful review,

Stephen: [329] If contrary to my view the doctrine is applicable [330] I would
agree with Menzies .

Hogarth: [356 The evidence falls short of establishing that the covenants were
rcasonable between the parties.

Walters: [356] The covenants and the term [357] were cumulatively oppressive to
an untcasonable degree,

Gibbs: [318] The judge’s decision that the covenants were reasonable is not a
decision: of fact, An appellate court inguires not whether it has been shown wrong
but simply whether it is right, [320] It has not been shown that a tic for fiftcen
years was reasonably necessary. Changes could render covenants intolcrably burden-
some. [322] The restraints were not reasonable,

Walsh: [305] It is inappropriate {o apply the approach made by an appellate court
to findings of fact. [3081 A decision on reasonablencss depends on reasons which
do not admit of great claboration, The term of the tie in conjunction with the
covenants was greater than reasonably necessary. At all events its rcasonableness
was 1ot established,

McTicrnan: [290] I had the advantage of considering the reasons preparcd by
Walsh J. I agree with them.
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That makes it unnecessary to consider the public interest.?

3

1

A book doesn’t begin with its title and stop with the word end, It radiates
toward all other books which constitute the text in which we are trapped
from our first lispings. So there are not x+1 books, but an indefinite and
moving text. The text is never read because it has no end. One dips at
random into pieces of the text. It develops a practice that is radiating,
divergent, detailed, pluralist.

Even some ideas which I cherished as the unique results of my own
speculation turned out to have come from predecessors, parallels, or similar
formulations elsewhere, Thus the only merit of this survey seems to be its
tendency to focus everything surrounding us on the one point.?

Is the High Court able to make better decisions because. ninety cases are
cited on a constitutional issue? True the court must decide similar cases
similarly; but could it secure an equally just result if it went to the
constitution itself and ignored the cases?®

We are all, after all, driven by the ultimate mystery of our own situation
to be ludists of the unknowable. All we can understand, and not very well,
are the games we ourselves generate and predictably lose.*

s

A satire against lawyers or astrologers: they pretend by rules of art to fortell
in what a suit will end, making the matter depend entirely on the influence
of stars®

K]

What we call “mind” is merely the style of reaction of an organism to its
environment, On the simplest level we have the direct reflex, The organism
responds to the intrinsic properties of its field. On the next level we have
the conditioned reflex. Food and a bell are presented simultaneously, and
the dog grows accustomed to associating cne with the other. Finally, food
is omitted and only the bell is presented, but the animal salivates. On a
higher level the animal himself sees a relationship. The chimp uses a. stick
to knock down a banana suspended out of reach. Finally, we have the
highest level of reactivity: symbolic behaviour. Man coins a designation for

13. Gibbs: [322] Since the restraints were not reascnable it is unnecessary to consider
the interests of the public.
I-Iog;lz_xrlh: [356] I do not find it necessary to consider the interest of the general
public.
Walsh: [307) Public policy lics at the root of the rule. Deprivation of liberty is
regarded as detrimental to the public interest.
Wells: 284] The.onus of proving the public interest lies on the party who impeachics
the restriction. [316] Rocca’s claim that the arrangement was obnoxious to the
public [320] identified the detrimental cffect as a reduction in competition between
wholesalers for outlets. [323] The difficully of deciding at what point the reduction
outweighs the benefits derived from the solus tio [is] most formidable. Bearing
in mind the onus Rocea has not established that the arrangement was conirary o
the public inicrest.
Menzics: 296] The interest of the public [is] in the carrying out of commercial
arrangements entered into by parties who appreciate their own interests.
Stephen: [324] No loss of livclihood is present; services were made available to
the community; the total number of service stations has been increased. [326] To
ﬁgvc tchCI to public policy it must be. to commercial realities that attention is
irected.
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an object, and responds to that designation. The word “house” has no
intrinsic qualities that conrect it with an object—we could just as well use
casa or maison or dom. The development of mind, then, is a progressive
freedom of reactivity.®

4

My father had certain persistent pursuits which later produced in me an
indisputably beneficent result. During my childhood, when there are
formed in man the data for his responsible life, my father took measures
so that there should be formed ‘n me, instead of data engendering
fastidiousness, repulsion, squeamishness, fear, timidity, and so on, the data
for an indifference to everything that usually makes these impuises. He
would sometimes slip a frog, a worm, a mouse, or some other arimal into
my bed, would make me take non-poisonous snakes ir my hands, and so
on. He always forced me to get up carly in the morning, when a child’s
sleep is particularly sweet, and go to the fountain and splash myself all
over with cold spring water, and afterwards to run about naked, and if I
tried *o resist he would never yield, and wou!d punish me without mercy.
I often in later years tharked him with all my being.?

The difference between insanity and what we call normal conduct consists
fargely in the success a person has in conversion. Had Napoleon, for
example, merely dreamt his conquesis, magnifying them year by year as
his malady grew, he would have been confined to an asylum like so many
other “emperors of the world” as soon as his conduct conflicted with other
people’s activities. His paranoia was permitted at large due to his abilit

to convert it into forms of contemporary social life, politics and military
activity.®

There was a time whea my thoughts on the insanity of our life appeared
to me to such an extent in disagreement with the great majority of pcople
that 1 felt embarrassed and alarmed when attempting to express them.
Recently, however, T began to experience just the opposite, I felt
embarrassed and alarmed when I refrained from expressing my thoughts
on this matter. A few months ago I picked up a paper—I had not done
this for a long time—and everything I read was so strange to me that I
could scarcely believe that all the events described did actually take place.
Why, when told to do so, shouid people joir the army, learn to kill and
set out killing people they do not know? Wky do they go to the courts
and demand that punishment should be meted out to offenders and
themseives submit to purishment, knowing that no one is entitled to judge
others? Why do people submit to the demands of strangers in the most
important matters of the soul, in the acknowledgement of what is sacred,
namely good, and what is not sacred, namely evil? To all these questions
there can be but one answer, namely that people are in a state of insanity.
Not in ary figurative or exaggerated sense, but literally, in the most direct
sense of the word.?

5
There is no logical point of departure, logic has always already departed.®

[

I do not know who coined the slogan of the French revolution; he must
have been a person of insight. To the pair of opposites, liberté versus
égalité, he added a third force—fraternité, brotherliness, !



AMOCD v, ROGCA: AN ANATONATICN 30

7 3
Economic exchange is thought to be extremely individualistic. Easy to

escape the fact that exchange is a species of human cooperation. There is
no one around with whom the true lone wolf can exchange things or
services. Nor, of course, can the true lone wolf participate in the
specialisation of labour which causes and is caused by exchange.

Exchange involves a mutual goal of the parties, namely the reciprocal
transfer of values. The core of cooperation tends to expand if the exchange
is extended over time.12

Courts in Indonesia will revise mortgage loans by taking the difference
between the purchasing power of gold at the time the mortgage was ertered
into and the time it was discharged, and divide it betweer the mortgagor
and the mortgagee. The attitude of the courts in this respect is contrary to
the written law, but is justified as part of the approach which relegates the
formal law to the status of commentaries.®

The law s ‘mmanent in a specific fact pattern. The critical lega. institution,
therefore, is not the legislature but the court.t

8

“Good”, “right”, “just”, “bad”, “neither good nor bad”, etc., are considered
different from “cold”, “blue”, “old”, “heavy”, “high”. They are not in
objects but imputed to objects. A value judgment is justified, a fact judgment
is verified.10

In the movement of civilization the dying down of the cthical movement
was the result of our giving up attempts to bring reasoned ethical ideals
into effective relatior. with reality, like boys who give themselves up
exultingly to the forces of nature and whizz down a hill on their toboggan
without asking themselves whether they wiil be able to steer their vehicle
when they come to the next unexpected obstacle.2®

9

Reification involves concentrating on a phenomenon as if it had somehow
a life of its owr, as if it existed, thing-like, out there, beyond man-kind;
seeing the phenomenon as discrete, detached from any social process, apart
from any human relationship and therefore understandable simply as it
manifests itself, without more.*?

10

In law the theoretical relationships which create apparently integrated
wholes are remarkably artificial.® The frustration which one feels is in
discovering that there exists a divergence between theory and operation.1?

11

The dangerous scparation of the “theoretical” and practical”, e.g. Kant,
but also the ancients: —they act as if the problems of perception and
metaphysics are posed by pure mentation; —as if practice must, whatever
the response of theory, be judged by its own criteria, [But] their remotest
speculations and their “spirituality” remain a'ways only the last palest
imprint of a physiological condition, free will is absolutely missing,
everything is instinct, shunted from the outset along fixed tracks . . . I ask
whether we know any method of good actior other than good thinking;
the latter is action. Do we have means of judging the value of a way of
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life in other terms than the value of a theory? The naive believe that here
we are better off, here we know what is “good”-—the philosophers follow
suit. One must drive one’s courage and rigour far enough to experience
such a submission as shameful. No living with two measures! -—no
separation of theory and practicel2?

12
Better vague standards than none at all.®®

13
One of the important characteristics of civil litigation is that the public
interest is not represented,??

But now let us skip over this whole process of deformation and decay and
attempt to regain the unimpaired strength of janguage and words; for
words and language are not wrappings in which things are packed for the
commerce of those who write and speak. It is in words and language that
things first come into being and are. For this rcason the misuse of language
in idle talk, in slogans and phrases, destroys our authentic relation to
things.28

At the beginning we find medieval form and spirit. Disorder is healed: but
replaced, for the most part, by a laboured regularity. Authors seem clumsy,
monotonous, garrulous; astonishingly tame and cold or fustian. We come
to dread a certain emphasis. Then, in the last quarter of the century, the
unpredictable happens. With startling suddenness we ascend. Nothing in
the earlier history of our period would have enabied the observer to foresee
this transformation,2
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