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COMSR STEVENS
HINDMARSH ISLAND BRIDGE ROYAL COMMISSION
FRIDAY, 20 OCTOBER 1995

RESUMING 9.35 A.M.

MR SMITH: The program for today is continuation of
Philip Jones in evidence in-chief, asit were. |1 would
anticipate finishing by 10 or thereabouts. At 10 clock,
the ALRM subpoena, which has been adjourned by yourself
twice, isagain returnable. And Mr Wooley is subpoenaed

for 10 o'clock.

WITNESS P.G. JONES, EXAMINATION BY MR SMITH CONTINUING

Q. We are dealing with your report, Exhibit 18, you have a
copy of that, don't you.

A. Yes.

Q. You had drawn the Commissioner's attention to the work
down by Catherine Berndt, Dorothy Tindale and Alison
Harvey of the Lower River Murray.

A. Yes.

Q. Inthe next paragraph you deal with, and | don't want to
go into it, the question of the landscape being
evocative of awoman's reproductive organs. | will
return to that in aminute.

A. Yes.

Q. Thelargethird paragraph on p.4 deals with the topic of
of the emergence at this stage in the historical data
and ethnographic literature of the women's business, the
secret women's business. Could you tell us the thrust
of what you have said therein that paragraph.

A. Yes. I'vesuggested that the great weight of
anthropological evidence and historical evidence, the
ethnographic evidence, taken together, leads us
inescapably to a set of conclusions about the culture,
such as that we can characterise the culture as being
digtinctive in Aborigina Australia according to several
criteria, and I've suggested that a competent
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anthropol ogist, having undertaken such a survey of the
literature, either as a concerted effort or perhaps

having become familiar with that literature over the
course of the years, if then faced with the brief or the
proposition that structural elements of that set of
criteriarequired modification, perhaps through
theoretical perspectives on the one hand, or perhaps
through the emergence of a contention from a party or
parties on the other, that that anthropologist would, as
10 aprofessional, have avery weighty task ahead. That
11 task would involve re-examining the literature, looking
12 for evidence that suggested that the paradigm which had
13 been constructed for the culture required substantial

14 re-analysis and alteration, and ultimately | think,

15 having perhaps advanced to a conclusion which is at

16 variance with the weight of literature which had been
17 gathered up to that point, it would be absolutely

18 essentially my view that a peer review of these

19 conclusions be undertaken. Thisis not asimple matter
20 of just leafing through some documents and suggesting
21 that one can draw a different conclusion, and putting
22 that down and then passing it off asareport. It'sa

23 very serious matter. It relatesto the way in which

24 anthropology is practised in Australia and further

25 afield. Thatis, | guess, the sum of the first part of

26 the paragraph. The second part of the paragraph, |

27 guess, addresses ways in which you would do that in a
28 pragmatic sense and what | have doneis| have taken the
29 suggestion that an adequate model to work from is that
30 perhaps contained in the Northern Territory with the

31 Northern Territory land rights procedures, or, indeed,
32 in other States in the country, where anthropol ogists

33 have very clear sets of principles and codes of practice
34 in relation to mapping out paradigms and matching data
35 with theory.

36 Q. Dol understand you correctly there, that you are saying
37 that thisis such a massive shift from the established

OCO~NOUITRARWNE
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position, that immense scholarship is necessary to
establishit.

A. | wouldn't say immense scholarship. | would suggest
that there are accepted principles of scholarship and
accepted practices, which apply certainly to Aborigina
mattersin alarge part of Australia, and | see no
reason whatsoever why Aborigina peoplein South
Australia, and southern South Australiain particular,
shouldn't be accorded the same access to that degree of

professionalism.

Q. You taketheview, in this particular case, that, for
instance, the report of Dr Deane Fergie does not do
that.

A. | don't seeit meeting those criteria.

Q. In saying that, have you taken into account the
questions of gender bias and the oral nature of the
recording of this so called secret women's knowledge.

A. Could you be more specific in that question?

Q. Intaking the view, asyou did yesterday, that secret
women's knowledge did not exist in this culture until
1994, the suggestion that there is gender biasin the
existing literature.

A. There appears to be almost an entire generation of
anthropol ogists operating today who imagine that they
have a monopoly on feminist anthropology and it smply
wasn't practised in previous generations. | think itis
quite clear from a couple of the references that were
made yesterday - for example, the work of Catherine
Berndt, Dorothy Tindale and Alison Harvey in the 30s
and, in fact, Adelaide's position in the anthropological
scene across Australia, makesiit plain that feminist
anthropology - at least the data gathering principles
that lay behind feminist anthropology, if not the actual
theoretical interpretations which are subject to the
fashions and fads of contemporary politics - were well
in place in the 1930s in Adelaide, and there was avery
strong commitment to investigate women'slife, bothina
practical sense and the spiritual dimension of that life.
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Q. The suggestion that's been made in the course of the

inquiry here that the literature may not record what is
passed down in an oral tradition, bearing in mind your
view, what do you say about that as a reason for the
late public emergence of secret women's knowledge.

A. | think sooner or later, people have to cometo grips

with the complex reality of Aboriginal Australia, and

the facts that are documented right across the country

which show that culture practice was not homogeneous.
Attitudes to the place of women in decision making, for
example, and in ceremony, was not homogeneous across the
country and is not homogeneous today. And if people can
get their heads around that concept, | think we would be
less prone to these sorts of impasses, you might say,
where agroup of people on the one hand maintain one set
of data, and a group on the other maintain another. |
think, if there had perhaps been more of a grasp of the
complexity of Aboriginal Australiaon the part of three
or four people involved in interpreting this culture to
various agencies, none of uswould be here today.

COMSR
Q. Could you just clarify that. In respect of the ora

tradition, how do you apply what you have just told us.

A. | guesswhat | am saying isthat what people have been

steadfastly intent on defending the existence of,
doesn't seem to have existed, and that therefore
attempts of people to fasten onto fragments of
information relating to what is, after all, afairly
universal practice in indigenous societies across the
globe relating to the separation of women at times of
menstruation and birth, for example, and its trandation
into some mystical oral tradition relating to great
secrecy in the culture, is aquantum leap which
shouldn't be made.

XN
Q. Thetype of ora tradition recorded by Dr Fergiein her

report being of the dimension and importance, as
particularised in her report, could that have escaped
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1 the literature and the history of this culture if it

2 existed.

3 A. I don't think it could have, no.

4 Q. Can| takeyou then to p.5 of your report, and the

5 bottom of the first paragraph there on p.5. You have

6 talked of other influences such as a plethora of new age
7 explanations for cultural phenomena have circul ated

8 since the 1960s at least. Can you tell us whether

9 there's literature warning of the development of this

10 phenomena and the extent of it.

11 A. Yes, | guessthereis. | mean Catherine Berndt herself
12 signalled thisin the 1960s in a paper which has been

13 mentioned in thiscommission, | believe. There aretwo
14 papers that she wrote which touch on this matter. One
15 of them isin Peggy Brock's edited volume. The other
16 oneisinavolume of essaysin honour of A.P. Elkin,
17 the anthropologist. | don't have the references to

18 hand. So | guess those are important references because
19 they are put forward - | suppose, not warnings, because
20 | don't think Catherine Berndt necessarily saw the

21 emergence of these sorts of explanations asin any sense
22 athreat to culture or to be criticised on any sort of

23 hierarchical basisin relation to people's earlier

24 beliefs. She was simply noting the fact that, as

25 Aboriginal people incorporated European world view
26 during their history, that inevitably there would be

27 some transfer of ideas across and between the cultures.
28 Since those articles, | suppose, within Australian

29 anthropology there have been a number of other analyses
30 of these aspects. There has been abody of literature

31 directed towards the emergence of millenarianism asa
32 cult within societies, particularly in Arnhem Land and
33 north-western Australia, so that, for example, stories
34 of Captain Cook in places where he patently never even
35 thought of visiting, Ned Kelly in the Kimberley and so
36 on. | mean, | am not suggesting that these are

37 ridiculous ideas, but they are what Aborigina people do
38 in those cases, is take very potent European symbols,
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historical figures such as Jesus Christ, Captain Cook,
Ned Kélly, and incorporating them within their own world
view. Sothereisliterature about that. The work of
Erich Kolig, for example, has examined that, and more
recently the work of Tony Swain, an historian of
religion, has examined not so much these more recent
developments, but has looked back into the 19th century
into south-eastern Australia and has suggested that the
emergence of figures such as Ngurunderi as avery
prominent religious figure in the culture, quite
possibly had something to do with contact with European
missionaries and so on.

Q. Sothe-
A. Perhaps| could just finish by saying there is another

strand of, you could call it literature, that one finds

in metaphysical bookshops and newsagencies to some
extent. I'm talking about magazines and journals which
suggest that the way forward for human kind is
essentially a great bonding experience, and that if we
can get back to basic spirituality we will al be better
off, including reference to earth Goddesses. And what
seems to characterise alot of thisliteratureis

reference to the landscape as essentially afeminine
quality, which is periodically despoiled by patriarchal
industrial societies which tended to build bridges
acrossit or cart roads through it, and so on.

CONTINUED
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Q. Your point there then is that those influences can
corrupt a culture.

A. | wouldn't use theterm “corrupt’. | mean, | just think
that -

COMSR

Q. What term would you use.
A. Influence a culture and perhaps affect a culture, but
even that is perhaps misleading, because it is very
often the culture that is remaking itself asit goes
10 along. To usetheterm influence or affect, it connotes
11 akind of passive culture which is acted upon by these
12 influences. My suggestion isthat in Ngarrindjeri
13 culture today there are anumber of individuals who are
14 very actively remaking and influencing their culture in
15 ways that are quite positive.
16 Q. Atthetop of p.6 you deal with this question of
17 development and evolution of tradition. Can | ask you,
18 however, to focus on the emergence of secret women's
19 business. You say there that “The emergence of secret
20 women's business, in this case, has been without any
21 apparent points of contact with the known content of
22 traditiona culture.’
23 A. Yes.
24 Q. To put that in the vernacular, do you mean to say there
25 that women's business, that is, secret women's knowledge
26 or secret women's business has come, asit were, out of
27 left-field.
28 A. | think the American baseball analogy is appropriate,
29 yes.
30 Q. Isityour position that it has been invented in the
31 real sense of invented.

©Co~NooUGA~hwWNE

32 OBJECTION Ms Pyke objects.

33 MSPYKE: | object. What isthereal sense of
34 invented? Lets have abit of adefinition.

35 XN

36 Q. Deal with that proposition, then, and explain it if you
37 want to use your own words.
38 A. Yes, for meitisatricky concept. |1 would be
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reluctant to reduce the processto a phrase like
invention, but | do think that, if one was to look for
points of contact with the enormous corpus - | shouldn't
use that word, | suppose - the enormous amount of
documentation relating to the culture, the spirituality,
the mythology of Ngarrindjeri culture, society, that one
would expect that any reference to the landscape which
connected with that body of tradition would manifest
itself in adifferent way to the concept of secret

PRRpRp Rl
NohRhlRBOONoUrWNE

women's business.
Q. You have mentioned on p.5 the map of Tindale, have you
not.
A. Yes.
Q. A map of Aboriginal sites.
A. Yes, | have.
Q. Looking at this map produced to you.
COMSR: Isthis a public map?
18 MR SMITH: Yes.
19 XN

20 Q. Isthat the map to which you were referring on p.5.

21 A. Yes itis.

22 Q. Itisreplete with Aboriginal names, | think, isit the

23 coastline of Hindmarsh Island shown there.

24 A. Yes, thismap isan extract from alarger map which

25 itself isan extract from a series of maps, which

26 probably taken together contain several hundred

27 Aboriginal names.

28 Q. You have mentioned the map in your report in the context
29 of discussing how rich in culture Hindmarsh Island is,

30 in any event, haven't you.

31 A. Yes.

32 Q. Doesthe map have any significance, however, in terms of
33 the question of the male ancestor and any influences of,
34 shall | say, femininity in relation to the island.

35 A. Itisadifficult question to answer, but there are at

36 least one of the names on this map referring to an event

37 or an episode taking place in the Ngurunderi epic, which
38 taken or put together with the documented fact that a
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number of sources refer to the path of Ngurunderi
passing adjacent to Hindmarsh Island, across the Murray
Mouth, along the Coorong peninsula, from southeast to
northwest, indicates that Ngurunderi's fear of influence
at least extended to Hindmarsh Island. Thisin turn
suggests that the almost total feminisation of Hindmarsh
Island in recent months has been undertaken against the
wind, you might say.

EXHIBIT 18E Tindale's map of Hindmarsh Island

10 tendered by Mr Smith. Admitted.

11 Q. Onevery last topic. Y ou make mention right at the end

12 of the opinion section of your statement of the

13 barrages.

14 A. Yes.

15 Q. The point made there by you about the barragesis, what

16 exactly isthe thrust of the point you are making there

17 about the effect of the barrages.

18 A. Insummary | suppose the literature - the ethnographic

19 literature suggests, asit does elsewhere in Aboriginal

20 Australiawhere fresh and salt water meet, that this

21 phenomenon has cultural implications of quite a

22 substantial nature. That people in the Lower Murray

23 areatended to align themselvesin terms of the

24 topography and the fresh and salt water dichotomy and

25 that this alignment was significant in the culture and

26 is expressed in the mythology that is recorded.

27 Particularly an article or alegend, | suppose you would

28 cal it, recorded by at least three sources, to my

29 knowledge - Alison Harvey, Norman Tindale and the

30 Berndts - relating to a fishing legend of the

31 Ngarrindjeri people, which underlines or bringsto the

32 surface this dichotomy. Now, what the barrages

33 effectively did is prevent the mixing of fresh and salt

34 water. So, at atimein the 1930s, | would suggest that

35 the effect of the barrages was, in traditional terms,

36 if.

37 We look back and say that that event maybe had occurred

38 several hundred years ago, somehow, that | would suggest

OCoO~NOOUIR~AWNE
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that that would have had quite cataclysmic effects on
the culture. At least effects which would have had to
have been accommodated in somefairly radical ways.

Q. And yet the barrages didn't have that effect so far as
the literature -

A. Wedon't know of it. The claim has been made that
Aboriginal people were disempowered from making their
opinions felt, at that time. But | would find that
difficult to suggest - adifficult conclusion to draw,

because of the very close contact that severa
anthropol ogists had with Ngarrindjeri people, at that
time.

MR SMITH: | have no further questions of Mr Jones.

COMSR: Y ou ask Mr Jones to step down?

MR SMITH: Yes, | ask Mr Jones to step down.

WITNESS STANDS DOWN

MR SMITH: Perhaps | could ask your secretary
whether or not afile from ALRM has been produced to
you, this Commission?

Could you tell us whether that has occurred?

COMSR: No, | understand that no file has been
produced.

Areyou caling for its production?

MR SMITH: | ask that Sandra Saunders's name be
called in the hearing room or in the environs of the
hearing room.

NAME OF SANDRA SAUNDERS CALLED OUTSIDE HEARING ROOM.

NO APPEARANCE
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MR SMITH CALLS

FRANCES ELLEN ANDERSON SWORN

EXAMINATION BY MR SMITH

Q. 1 think you are on duty in the court precincts today as
court orderly, are you not.

A. Yes, | am.

Q. I think you have called the name Sandra Saunders in the
hearing room and in the environs of the hearing room.

9 A. Yes | have.

10 Q. Hasthere been any response.

11 A. Noresponse.

12 NO CROSS-EXAMINATION

13 NO FURTHER QUESTIONS

14 WITNESS RELEASED

co~NooorThWNE

15 COMSR: There is no-one here to produce the
16 file.
17 Thefile has not been produced and accordingly Mr

18 Wooley will have to give his evidence without the
19 benefit of hisfile.

20 That, of course, isacircumstance that | will take
21 into account, when he gives his evidence.
22 Meanwhile, any consideration of the issues which

23 arise out of the failure to produce the file will be

24 deferred, asit is necessary for this Commission to

25 press ahead with the hearing of the evidence, at this

26 time.

27 Mr Wooley, | think, has been summoned to give his
28 evidence?

29 MR SMITH: Yes, he has.
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MR SMITH CALLS
TIMOTHY JAMESWOOLEY AFFIRMED

EXAMINATION BY MR SMITH

Q. | think you intend to give evidence in this Inquiry in
response to a subpoena, do you not.

A. That's correct.

Q. Do you produce that subpoenato the Inquiry.

A. Yes, | do.

EXHIBIT 221 Subpoena tendered by Mr Smith.

Admitted.

Q. | think you are a solicitor employed by the Aboriginal
Lega Rights Movement Incorporated herein Adelaide, are
you not.

A. That's correct.

Q. You are an admitted barrister and solicitor of the
Supreme Court of South Australia, isthat right.

A. Yes, that's correct.

Q. 1 think you were admitted on 4 December 1978.

A. Yes.

Q. | think you have provided a statement to this Commission
in connection with work you did for the Aboriginal Legal
Rights Movement Incorporated for, amongst other people,
the Lower Murray Aboriginal Heritage Committee, is that
right.

A. Yes, that's correct.

Q. Looking at the statement produced to you, do you
recognise that as a copy of the statement which you have
provided to the Inquiry.

A. Yes, | do.

EXHIBIT 222 Copy statement, dated 19 October 1995,

tendered by Mr Smith. Admitted.

Q. Haveyou acopy of that in front of you.

A. Yes, | do.

Q. If you look at the attachment TJW 1, | think you have
there set out, have you not, your curriculum vitae.

A. Yes.

Q. Including your qualifications and formal qualifications.

A. Yes, that'sright.
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1 Q. Andthen asecond attachment sets outs your experience.
2 A. Yes, that'sright.
3 Q. I'won't gothroughit, but I think you, in the early
4 part of your statement, detail your experience in
5 respect of Aborigina heritage issues.
6 A. Yes, that'sright.
7 Q. You makethe point, | think, on p.2, that, in working in
8 the areain which you have worked, you have gained
9 experience and working knowledge of both the Heritage
10 Act South Australia (1988) and the Aborigina & Torres
11 Strait Ilanders Heritage Protection Act (1984).
12 A. That'scorrect.
13 Q. Asisnecessary for alawyer practising in thisfield,
14 you have had to appreciate the significant differences
15 between Commonwealth and State legidationsin this
16 area, isthat right.
17 A. Yes, that'sright.
18 Q. At thetimeyou were served with the subpoenain this
19 matter, you did not, | think, have in your possession
20 the documents described in the subpoena. Namely "Files,
21 copies of files, recordsincluding case notes for
22 clients of the Aboriginal Legal Rights Movement
23 pertaining to the opposition to the construction of the
24 Hindmarsh Island bridge, is that right.
25 A. That'scorrect. Theonly thing | now have are some
26 diaries, personal diaries.
27 Q. You prepared your statement with the assistance of your
28 memory, isthat right.
29 A. Yes.
30 Q. Your diaries.
31 A. Yes.
32 Q. Totheextent that they could help you and some
33 documentation provided to you by this Commission.
34 A. That's correct.
35 Q. That documentation | think was correspondence which has
36 passed from you, working for the ALRM, to various
37 agencies, including both the State and Federal
38 Ministers, isthat right.
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1 A. Yes, that's correct.

2 Q. Looking at this bundle of correspondence produced to
3 you, would you look at that bundle of correspondence
4 with the aid of the index and confirm, if you can, that
5 that is correspondence which has passed between

6 yourself, in connection with this matter and, for

7 Instance, State and Federal Ministers for Aboriginal

8 Affairs and other entities to do with the construction

9 of the bridge.

10 CONTINUED
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A. Yes, | recognise that correspondence.

Q. | think you're recorded in one place as " Tom Wooley'.

A. Yes, that'sright.

EXHIBIT 223 Bundle of correspondence tendered by Mr

Smith. Admitted.

Q. Asyour statement says, you first became aware of what's
been described as the Hindmarsh Island bridge affair at
ameeting at Camp Coorong held on 11 and 12 October
1993, isthat so.

A. Yes, that's so.

Q. You attended that meeting as an employed solicitor of
ALRM to provide legal advice to the community on a
variety of matters.

A. Yes, that's correct.

Q. You learned about the Hindmarsh Idland matter in a
conversation, | think, with George Trevorrow on that
occasion, isthat right.

18 A. Yes, that's correct.

Q. Asyou say at p.6 of your statement, that was raised by

George Trevorrow with you as a heritage protection
issue.

22 A. Yes.

23 Q. Thebundle of correspondence which you've just looked

24 through, Exhibit 223, is it the case that the

25 correspondence, generally speaking, in that bundle

26 supports the proposition that, so far as your knowledge

27 was concerned, the topic of secret women's knowledge or

28 secret women's business did not come to your attention

29 until approximately April 1994.

30 A. The correspondence does support that, yes.

31 Q. Isthat the case, that indeed that that concept, that

32 cultural concept of secret women's knowledge in

33 connection with Hindmarsh Island, was not drawn to your

34 attention by anybody until about April 1994.

35 A. | believethat that matter does touch on the question of

36 privilege to some extent, and | believe | have aduty

37 not to answer that question unless ruled otherwise.

38 Q. Couldyou elaborate on that for us so that we can

HehrhREBoo~Nourwn R
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1 examine the claim for privilege.

2 A. Wdl, | believethat I'd be divulging instructions to

3 give details - well, to give an answer to that question.

4 COMSR

5 Q. If youcan't tell uswhat happened, was there an

6 occasion on which you first heard of the concept.

7 A. Yes, therewas.

8 Q. What wasthe date of that occasion.

9 A. Thedate of that occasion was 15 April 1994.

10 XN

11 Q. Canl takeyou to p.9 of your statement, which beginsto
12 touch upon the question of your attendance on Hindmarsh
13 Island and, in particular, relates to a meeting at the

14 Mouth House, is that right.

15 A. Yes, that's correct.

16 Q. By that time, | think you had received a copy of the

17 Draper report, isthat right.

18 A. Yes, that's correct.

19 Q. Arewetaking here about a document dated 29 April

20 1994,

21 A. Yes weare.

22 Q. You had, prior to 9 May 1994, conversations from time to
23 time with Dr Draper.

24 A. Yes, | had.

25 Q. The meeting of, amongst other people, ladies, Aboriginal
26 ladies, and also members of the Lower Murray Aboriginal
27 Heritage Committee at theisland on 9 May was, | take

28 it, arranged beforehand.

29 A. Yes itwas.

30 Q. Itwasarranged when in relation to it taking place.

31 A. | can't say exactly when it was arranged, but | became
32 aware of it the week before, the fact that it would take

33 place, | became aware of that.

34 Q. Youwere asked to attend, were you.

35 A. Yes | was.

36 Q. By whom.

37 A. Membersof the Lower Murray Aborigina Heritage

38 Committee, either Victor Wilson or George Trevorrow. In
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fact, it could have been both.

Q. Inthelead-up to this event, you were acting as
solicitor for whom, who were your clients.

A. My clients at that stage were the members of the Lower
Murray Aboriginal Heritage Committee in a narrowed
sense, and | also regarded all Ngarrindjeri people who
had an interest in upholding the heritage protection as
awider client group, given that the heritage committee
purported to act on behalf of the community.

10 Q. SotheLower Murray Aboriginal Heritage Committee, your

11 primary clientsif | can call them that, who were they

12 as you understood it.

13 A. Victor Wilson, George Trevorrow, Doug Milera, Robert Day

14 Sr, Tom Trevorrow, Sarah Milera, Shirley Trevorrow,

15 although she didn't play avery activerole, and Bill

16 Abdullah, he didn't play avery activerole either. Did

17 | say Tom Trevorrow aswell?

18 Q. I'mnot sure.

19 A. Tom Trevorrow. And Henry Rankine, yes.

20 Q. The purpose of the meeting at Hindmarsh Island on about

21 9 May was what.

22 A. It wasto takeinstructions, give advice about a number

23 of matters.

24 Q. You arrived, | think, on 9 May at about 10 a.m., isthat

25 right.

26 A. Yes. | arrived at AmeliaPark at 10 am. to meet with

27 Sergeant Morrison and Inspector Ryan in accordance with

28 an earlier arrangement.

29 Q. Indeed they did meet with you, did they, those two

30 police officers.

31 A. Yes. Weadjourned to the Goolwa police station where we

32 spent some time discussing certain matters.

33 Q. I think you were discussing, were you not, the fact that

34 there was a protest scheduled for later on that weekend.

35 A. That'sright. Later that week it was expected that

36 construction may commence and that Aboriginal people

37 might be involved, and there was concern about people

38 being arrested and, in particular, put in custody;

OoOoO~NOOP_WNE
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Aborigina people put in custody.

Q. So you spoke to the police about those matters.

A. Yes, that's correct.

Q. | think you then travelled to Hindmarsh Island from
Goolwa.

A. Yes.

Q. Crossing on theferry.

A. Yes.

Q. You arrived at aplace call The Pines, | think, isthat
right.

A. Yes. | think it has a number of - it's been called a
number of things; the Bunkhouse, | also know it as Camp
Ngurunderi, that's what the sign said at the entrance.

Q. You arrived about what time.

A. | arrived around about one, one to 1.30. | had trouble
finding itinitially.

Q. I think The Pinesislocated a short distance from the
ferry landing, isit not, about a kilometre off the main
road.

A. Yes, that would beright. It's on the northern side of
the main road that goes down the centre of the island.

Q. Wereyou in company with anyone else or by yourself.

A. | waswith Allan Wanganeen, an Aborigina field officer
who attended in particular to speak to the police.

Q. You went to The Pines by arrangement, | take it.

A. Yes, that'swhere | thought the meeting was to take
place.

Q. When you arrived at The Pines, were there some
Aboriginal people about the place.

A. Yes. There were mainly women, women | recognised from
Murray Bridge. There were three generations of women,
asit were; the people | recognised, their daughters and
granddaughters.

Q. Can you name some of these people for us.

A. Yes. | recal seeing Isabel Norvill there, Leah
Rankine, Eileen McHughes, | can remember seeing those
three people. | saw other people that | recognised, but
didn't know well or by name.
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Q. Was George McHughes there, another -

A. Yes, George was there, heisan Aboriginal field
officer.

Q. So, dl told at The Pines when you arrived there at
about one to 1.30 p.m., how many people, Aborigina
people, would you say were there.

A. There were about a dozen people. There could have been
dlightly more, but around about that number.

Q. Now I think, as your statement makes clear, you were
told there that the meeting was to take place at the

Mouth House.

12 A. That'scorrect.

13 Q. | think you were given some instructions on how to get

14 there.

RBoo~NounbwNhk

15 A. Yes, that's correct.

16 Q. Youtook some refreshment, isthat right.

17 A. That'sright.

18 Q. You had some soup or something like that.

19 A. Yes.

20 Q. You then droveto the Mouth House, did you not.

21 A. Yes.

22 Q. Again, wereyou in company with the field worker Allan

23 Wanganeen, or by yourself.

24 A. No, | wasby myself at thisstage. Allan went with

25 George McHughes back to Adelaide, as | understand it.
26 Q. Didyou know the location of the Mouth House, did you.
27 A. | didn't know the location. Someone, and | can't recall
28 now exactly who it was, gave directions.

29 Q. Now you arrived, you say, at the Mouth House at about
30 sometime after 2 p.m.

31 A. Yes, between two and three.

32 Q. Had you been to the Mouth House before.

33 A. No, thiswasthefirst time.

34 Q. Didyou understand who was occupying or tenanting the
35 Mouth House at that stage.

36 A. Yes, | understood that Doug and Sarah Milerawere

37 staying there.

38 Q. Now when you got there, there were other people in the
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Mouth House, were there not.

A. Yes, that's correct.

Q. Canyou name them for us.

A. Yes. | recall seeing Victor Wilson, George Trevorrow,
hiswife Shirley, Doug Milera, | remember seeing Doreen
Kartinyeri, there were two other women that | recognised
from previous community meetings, but | didn't know
their names, and | think that Sarah Milerawas there at
that stage, but | can't be one hundred per cent sure

about Sarah.

Q. Soyou went inside, of course.

A. Yes.

Q. Looking at the plans of the Mouth House, Exhibit 27, do
you have two documents in front of you there.

A. Yes.

Q. Oneisarough sketch, and the second oneis a neater
sketch, isthat right.

A. That's correct.

Q. Havealook at that exhibit. Do you agree that that's
approximately the layout of the Mouth House in terms of
furnishings etc. asyou recall it on 9 May.

A. Yes, savefor the table, which was moved closer, in the
same sort of line but closer to the fridge, so that it
was, well, the main body of it was closer to the photo
that is showing there to theright of it. In addition,
the bed in what is the bedroom on the left-hand side -
I'm trying to orientate north/south - the bedroom on the
left-hand side of the diagram had its bed closer to the
seq, in fact it was on the seawall, the seaside wall of
the room.

Q. Can you orientate the plan for usthen. The diding
doors, | take it, face the sea, do they not.

A. Yes, directly to the mouth.

Q. Soisthat south.

A. Roughly, I think.

Q. Roughly you think.

A. That'sright.

Q. Werethere aeria photographs displayed, first of al,
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in the main living room there in the central part of the
building.

A. Yes. There'sphoto one and photo two, | recall seeing
both of those.

Q. 1 will show you those, or | will show you what you may

agree arethose in amoment. Thereisathird

photograph depicted in the bedroom on the western end of
the house. Did you happen to go into that bedroom at
any stage.

A. Yes, | went in there.

Q. Wasthere an aerial photograph there, can you tell us.

A. Yes, | think there was.

Q. Looking at aeria photograph number one, whichis
Exhibit 29, can you say that that was photograph one as
marked near the table in the main living room area.

A. It certainly looks like the one | saw there.

Q. Have alook now at Exhibit 30, which is photograph
number two.

A. Yes.

Q. Areyou able to say isthat indeed photograph two as
marked on the plan, Exhibit 27, near the lounge at the
western end of the living room.

A. I'mreasonably sure that's photo two.

Q. Finaly, would you look at Exhibit 31, whichis
photograph number three. It's suggested that this
photograph was in the bedroom in the south-western
corner of the house.

A. Yes, | recall seeing that.

CONTINUED
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1 Q. Whenyou first arrived at the house, can you tell me was
2 Dorothy Wilson present.

3 A. No, shewasn't.

4 Q. Inrelation to your stay at the Mouth House, did she

5 arrive and when.

6 A. Yes, Dorothy arrived approximately an hour to an hour

7 and a half after | first got there.

8 Q. Canyoutell uswhether Dorothy arrived with Sarah or

9 not - Sarah Milera, | mean.
10 A. | amnot absolutely sureif she arrived with Sarah. She
11 may have. Thereason | say that isbecause | wasin the
12 bedroom. 1'd been making telephone calls to various
13 people, and | came out of the bedroom and | saw Dorothy
14 for thefirst time very close to the bedroom doorway,
15 and | hadn't seen her before | went in there. | hadn't
16 noticed her anyway.
17 Q. However, had you necessarily before noticed Sarah
18 Milera
19 A. No, | hadn't noticed Sarah Milera either, that | can
20 recall.
21 Q. Whenyou arrived and entered the Mouth House, there were
22 present the people you've mentioned, | take it, Victor
23 Wilson, George Trevorrow, Shirley Trevorrow, Doug
24 Milera, Doreen Kartinyeri.
25 A. | didn't quite catch thefirst part of that question.
26 Q. When you arrived at the Mouth House, | think you have
27 told us, and correct meif | am wrong, that the people
28 there, so far as you could recall, were Victor Wilson,
29 George Trevorrow, Shirley Trevorrow, Doug Milera, Doreen
30 Kartinyeri.
31 A. That'sright. There weretwo other people there who |
32 didn't know the names of. | recognised them as having
33 been at a previous community meeting, but | certainly
34 didn't know their identity.
35 Q. Haveyou retained Exhibit 27, the plan.
36 A. Yes.
37 Q. Tl uswhere they were then, those people you remember
38 positively being there. Where were they located.
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1 A. I recal that Doreen was seated on achair in the

2 south-eastern corner, that is, near where the tableis

3 drawn on this diagram. Shirley and her husband were

4 around the table, as were the two women that | don't

5 know the names of. | recall that Doug and Victor were

6 moving around, but they were sitting on the lounge for

7 most of the meeting that | had prior to Dorothy turning

8 up.

9 Q. When you got there, you took up a position where.

10 A. | took up aposition close to the lounge, not quitein

11 the corner, but | tried to position myself so that | had

12 areasonably good view of most people. | had to turn my
13 head to the | eft to speak to the people on the lounge,

14 but most other people | could speak to easily.

15 Q. When you got there was anything formal underway.

16 A. No, there was nothing formal underway.

17 Q. You made the point, there was just some general

18 conversation taking place. Isthat al.

19 A. Yes, it was genera conversation.

20 Q. I think, after your arrival, you provided the gathering
21 with some legal advice. Isthat right.

22 A. Yes, that's correct.

23 Q. Would you tell uson what topics. | don't want to delve
24 into it, but on what topics did you provide advice.

25 A. Yes, | provided advice on the section 23 authorisation
26 that had been handed down on 3 May. | talked about the
27 operation of the Commonwealth Act. Infact, | talked

28 about the differences in operation between the State and
29 Commonwealth Act, and | talked about section 10 of the
30 Commonwealth Act.

31 Q. Thissection, when you were advising these people, that
32 went on for what period of time, approximately.

33 A. Interspersed with the advice and instructions - | might
34 say, | got instructions along the way - were phone calls
35 that related to the advice and the instructions.

36 Q. They were phone calls made by you.

37 A. Yes, that's correct.

38 Q. From another location in the house, wasiit.
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1 A. Yes, it was phone calls from the bedroom on the western
side, the room in which photo 3 is located.

Q. Canyou look at Exhibit 197, avolume of DOSAA documents
and, in particular, the document marked 130.

A. Yes, | seedocument 130.

Q. Document 130 isaminute relating to the section 23
authorisation under the Aboriginal Heritage Act.

A. Yes

Q. A minute from the State Minister dated 3 May 1994.

A. Yes, that's correct.
11 Q. I think you had been faxed that document, had you not,
12 with the conditions attached thereto, prior to this

B@mwmmpwm

13 meeting.
14 A. No, | hadn't. It was a document that was actually not
15 in my possession, but counsel who were instructed at

16 that time | think received it on the 9th, sometime

17 during that day.

18 Q. Werethe phone callsyou've told us about, and | don't
19 want to delve into what they were, were they with

20 counsel.

21 A. Yes, they were with counsel.

22 Q. ThatisMr Collett.

23 A. Yes.

24 Q. They concerned, for instance, this section 23

25 authorisation.

26 A. Yes, that's correct.

27 Q. After making one of those phone calls, | think you

28 returned to the living room to find that Dorothy Wilson
29 had arrived. Isthat right.

30 A. Yes, that's correct.

31 Q. And perhaps also with Sarah Milera.

32 A. Yes, | don't discount the fact that Sarah may well have
33 turned up at that time. Certainly Sarah wasthere at a
34 later stage. | clearly remember that.

35 Q. Atsome stagein this gathering, aletter was produced
36 to you, was it not.

37 A. Yes, that's correct.

38 Q. Who produced it to you.
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A. A letter was produced by Sarah Milera.

Q. Arewetaking now at about the time when you registered
the fact that Dorothy Wilson was present that this
occurred.

A. It was not immediately after that fact. After | had my
- it was the last phone call | made, | returned to the
room, | noticed for the first time Dorothy standing near
the doorway. | relayed the detail of the telephone
conversation, got some further instructions from my
clients, and then at that time aletter was produced.

Q. So Dorothy Wilson had just arrived, and perhaps also

12 with Sarah Milera

A. Yes. | recal that there was someone el se with Dorothy.
She was standing next to someone else that | didn't

15 immediately recognise, and | don't believe that person
had been in the room either prior to me going to make
that phone call.

Q. Sarah Milera, you think produced a letter.

A. I'm certain that she produced aletter.

Q. Canyou describe what it looked like, the letter, when
it was produced to you.

22 A. It wastaken out of a handbag that was smaller than A4
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23 size and it was folded over once or twice. | can't
24 remember how many times.
25 Q. That wasgiven to you.

N
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A. That's correct.

27 Q. What did you do withiit.

A. |l readit.

Q. Didyou do that at the table in the living room.

N
8 &

30 A. Yes | did. | moved from the chair to thetable. |
31 mean, the chair in the south-western corner of the room
32 near the lounge to the table.

33 Q. That letter that was produced to you, did you understand
that to be a letter addressed to the Federa Minister.

A. Yes, it was addressed to the Federa Minister.

Q. Can | just ask you some questions about the situation.
At that point in time in the Mouth House, Sarah and
Dorothy had arrived and with them some other people.

BLERY
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1 A. Oneother - | think one other person.

2 Q. Whom you cannot identify at this stage.

3 A. That'scorrect.

4 Q. The other people who were aready there, were the people
5 you've previously hamed.

6 A. Yes, that's correct.

7 Q. Had anyone else arrived at this juncture.

8 A. No, not at that stage.

9 Q. Youtold usthat your clients were the committee

10 members, and you have named them, those present.

11 A. Yes.

12 Q. Do you say that Dorothy Wilson was your client.
13 A. Atthetimel considered everyone there to be my client.
14 MRABBOTT: | would like it recorded that, on my

15 instructions, Dorothy Wilson, was not his client, has
16 never retained him, and gave him no retainer to act on

17 that occasion. Those are my client's instructions.

18 And has never received an account for the work.

19 WITNESS: We don't give accounts.

20 COMSR

21 Q. But do you take instructions from clients.

22 A. Yes.

23 XN

24 Q. Soyou certainly had instructions from the Lower Murray
25 Aboriginal Heritage Committee, didn't you, because your
26 |etters are replete with references to that body as

27 being your client.

28 A. Yes, that's correct.

29 Q. Onwhat basis do you claim the other personnel present
30 in the Mouth House as your clients.

31 A. They werethere for acommon purpose, particularly - |
32 was particularly going there to get instructions from

33 Doreen Kartinyeri, who | knew would be there. Because
34 the women's issue was clearly a matter known to me by
35 that stage, | was going to get instructions from other

36 women aswell. That was one of the purposes of

37 attending the Mouth House.
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1 Q. Youweregiven to understand that everyone was there for
2 acommon purpose by whom.

3 A. By thepeoplethat - well, | suppose Victor or George

4 Trevorrow had given me some understanding that people
5 would be there so that | could take instructionsin

6 relation to, well, the further section 10 application

7 and, for that matter, the section 23 authorisation.

8 MR SMITH: | intend to embark upon asking Mr Wooley
9 about the conversations that followed in connection with
10 thisletter. | think if there be any objection on the

11 grounds of legal professiona privilege, it is best that

12 it be taken now.

13 XN

14 Q. You were handed thisletter which you understood to be a
15 letter to the Federal Minister.

16 A. That'scorrect.

17 Q. AndI think you went to the table, did you not, with the
18 letter.

19 A. Yes.

20 Q. And sat down and read it.

21 A. That's correct.

22 Q. Whilst that was being down, was anything else happening
23 in the room that you remember.
24 A. Theonly thing | recall was that people gathered around
25 closer to the table.

26 Q. Thenitisthecase, isit not, that you proffered your

27 opinion about the |etter.

28 A. Yes.

29 Q. Or said something in connection with it.
30 A. | gavewhat - | gave legal advice about the contents of

31 the letter.
32 Q. Youwere asked to say something about the letter by

33 somebody there, were you, or were you not, or was it

34 just given to you.

35 A. | wasasked.

36 Q. By whom.
37 A. | believethat it was Doreen Kartinyeri.

38 Q. Having read the letter, which you did do -
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A. Yes
Q. What did you say.
A. | believethat that's -
MR TILMOUTH: Can | rise? | hopeto clarify things
rather than confuse them. But you will remember, of
course, that | act for some of those members of the
committee at that time, including Victor Wilson and
George Trevorrow, who were there. | clearly maintain
privilege for any discussion with Mr Wooley up to this
point.
In my submission, Mr Wooley has clearly laid avery
strong foundation for that situation to this point. He
has now embarked upon another subject matter, whichis
what he callslegal advice about the letter. My
instructions are to claim privilege, as | have mentioned
before, but you will remember that | cross-examined, and
so did Mr Stratford, on thisissue.
| want to make it perfectly clear that the basis
upon which that was embarked upon was not any waiver of
privilege, but because the situation was understood to
be more one of an aside which had stepped out of the
confidential situation. If it isunderstood on that
basis, | don't have an objection. But if people want to
say that, in allowing this examination to continue we
have waived privilege in globo, then the situation is

quite different.

COMSR: Who are you purporting to waive
privilege for?

MR TILMOUTH: Nobody. That's my point.

COMSR: Who are you purporting to represent in
any claim of privilege, just the five persons you
represent?

MR TILMOUTH: | canonly dtrictly claimitinthis

inquiry for George Trevorrow and Victor Wilson, but the
point about what isto come now isthat the situation,

if it is properly categorized as an aside, free of the
professional situation, then thereis no problem. | am
happy to deal with it on that basis. But if itisto be
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argued that, by allowing this to continue, that we have
waived privilege asawhole -

COMSR: Altogether.
MR TILMOUTH: Yes, thenit isadifferent matter.
COMSR: Y ou are not claiming privilege on behalf

of your clientsin respect of this particular matter,
but you may in respect of others.

MR TILMOUTH: | do in respect of what happened
earlier, but that hasn't been opened up by Mr Smith. He
hasidentified it. The point | am putting on notice
now, isif people want to say that thisis a partial
waiver, then my situation would be different. If itis
regarded as an aside, free of the privilege situation,
then there is no problem.

COMSR: When you say "as an aside', you mean a
discrete matter on its own?

MR TILMOUTH: Y es, which is not the subject of a
privileged communication, that is, a solicitor/client
communication. Do you understand what | am putting?
What | am saying is | am happy for thisto go ahead,

provided nobody says 'Y ou have waived privilege, we want

the whole lot'.

COMSR: You intend, if and when the occasion
arises, to argue the matter of privilegeif you think
that that issue is raised?

MR TILMOUTH: That isright.

MR ABBOTT: | wouldn't want my silence to be
construed as acceptance of Mr Tilmouth's conditions.
WITNESS: I have some problems with respect to the

people that are not Mr Tilmouth's clients, namely,
Doreen Kartinyeri and the women. | certainly consider
that | have a duty to uphold their privilege in relation
to what was said in relation to that |etter.
COMSR: | don't think Mr Abbott is asking you to
uphold any privilege in respect of hisclients.
CONTINUED
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1 MRABBOTT: No, there was no solicitor/client

2 relationship and there never has been. If Mr Wooley

3 asserts that there was, | would like to cross-examine

4 him on it.

5 WITNESS: Other than Dorothy Wilson, | am

6 upholding it on behalf of those others and | considered

7 and | till consider who were my clients, at that time.

8 COMSR

9 Q. Butitistheclient's privilege.

10 A. Yes, that'sright.

11 Q. If they want to request that it be upheld, that isa

12 different matter.

13 A. Yes.

14 MR STRATFORD: | wasactualy going to rise to speak
15 about the other category of people who were present.

16 That is, the category other than Mr Tilmouth's clients.

17 It seemsto me that there were really two categories

18 of people at this meeting, apart from Mr Wooley. Mr

19 Tilmouth's clients and the people who | will call third

20 parties.

21 | think thereis only a question of privilege

22 involved with respect to the third parties, if they

23 sought legal advice from Mr Wooley, or Mr Wooley was
24 there to interview them on behalf of Mr Tilmouth's

25 clients. Sothat, if Mr Tilmouth's clients had asked Mr
26 Wooley to interview and obtain information from the

27 third parties with respect to their instructions to him,

28 it seems to me that the privilege extends to the

29 information gathered by Mr Wooley when he was speaking
30 to, in effect, witnesses on behalf of Mr Tilmouth's

31 clients. So, it does seem to me that the question of

32 privilege, in thisinstance, does extend somewhat beyond
33 the direct connection between Mr Tilmouth's clients and
34 Mr Wooley. It does extend to the relationship, the

35 involvement, asit were, of the other people at the

36 meeting, because either A. They were seeking advice

37 from Mr Wooley, in connection with matters, or B. Mr
38 Wooley was interviewing those people for information, to
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seek information to support whatever instructions Mr
Tilmouth's clients had provided to Mr Wooley.

COMSR: Why isit not possible that they were
simply aong there to find out what was happening?

MR STRATFORD: Itispossible. Itispossible, but the
groundwork, at this stage, doesn't put them into that
category. But certainly it ispossible. That iswhy,
initially, I just used the general term third parties.

And what | am suggesting is that these third parties

10 might be categorised as clients, as well, because they

11 sought advice from Mr Wooley - we haven't got to that

12 stage yet - or Mr Wooley was interviewing them on behalf

13 of Mr Tilmouth's clients - we haven't got to that stage

14 yet - or they were just interested bystanders - and we

15 haven't got that yet. But they are matters that need to

16 be identified and clarified before Mr Wooley can give

17 information that he gained from these other third

18 parties. With the exception of Mr Abbott's client, Mrs

19 Wilson, who clearly either A. Wasn't aclient, or B. has

20 waived any entitlement which she had to privilege

21 anyway. So, | just rise, becauseit is an issue that

22 needs to be clarified.

23 | rather suggest that Mr Smith will need to ask more

24 questions, to try and sort out what category these third

25 partiesfal into. That is, whether they are clients,

26 whether they are witnesses, or whether they are simply

27 bystanders. Some further questions need to be asked.

28 And the reason why | rise to make these pointsis, of

29 course, apart from Mr Tilmouth's clients, and apart from

30 Mr Abbott's client, the other people aren't represented

31 before you today. And, of course, a solicitor does have

32 aduty to claim privilege on behalf of aclient, if the

33 client isnot present to claim that privilege for

34 himself or herself.
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35 COMSR: Yes, if that person isaclient.
36 MR STRATFORD: Isaclient.
37 COMSR: Right, yes.

38 MRABBOTT: | would like to make two comments.
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Thefirst isthat my learned friend, Mr Stratford,
says that more questions will need to be asked. The
groundwork will need to belaid. Itisapity that she
didn't ask for questions and lay the groundwork when he
cross-examined my client, Mrs Wilson, because none of
this aspect was ever put to her. It was never suggested
that she was there in awitness capacity, or that she
was there as apotential client. And, for my learned
friend to say that it isup to Mr Smith now to lay a
groundwork begs the question. Thetimeto lay the
groundwork for such a claim to be made by Mr Wooley, his
client, was in cross-examination of my client, Mrs
Wilson. And the situation at present is that, on the
evidence that you have received, which has been placed
before you, there has never been any hint by anyone that
Mrs Wilson, Mr Dorrie Wilson, was there as a ‘witness
or a client, or that she was there to be interrogated
by Mr Wooley. And, in my submission, legal professional
privilege extends to confidential communications between
solicitor and client, if they conform to the sole
purpose test. When they are communications of whatever
sort in the presence of athird party, like Mrs Wilson,
they are no longer confidential and the privilegeis
lost.

MR SMITH: Thisis not an occasion which attracts

privilege, at all. The clear evidence on the
documentation before you, and supported by Mr Wooley,
himself, isthat he acts for the Lower Murray Aboriginal
Heritage Committee. In the correspondence which you
have before you concerning Mr Wooley, there is no wider
assertion than that made.

Thelaw in this position is, | suggest to you, that;
for legal professional privilege to apply, there must
be, apart from the general precepts of privilege, which
| won't go into, for legal professional privilege to
apply, there must bein existence alega adviser and an
identifiable client. And it is communications between
them which are privileged in the two aspects which are
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well-known. Communications made between a solicitor and
aclient in the presence of othersis evidence of the
absence of the necessary confidentiality and privilege
and privilege will not usually attach.
Mr Wooley, out of an abundance of caution, |
suspect, claimsthat he could well have been acting for
the other people in the Mouth House. Mr Abbott ought to
bein aposition to know, and | think it is quite clear,
that Dorothy Wilson doesn't accept that she was Mr
10 Wooley's client. And there are these unidentified
11 people at the Mouth House whom Mr Wooley, in arather
12 nebulous way, claims were people therein respect of a
13 common purpose and, therefore, his clients.
14 It seemsthat Mr Wooley and these people had never
15 met before. In any event, | think it is clearly not a
16 situation where privilege exists and, for that reason, |
17 ask you to rule that the question should be answered.
18 COMSR
19 Q. Yes, onwhat | have heard, Mr Wooley, | don't consider
20 thisis an occasion to which legal professional
21 privilege applies.
22 A. Vey wdll.
23 XN
24 Q. Therefore, upon reading and considering the letter, you
25 said what.
26 A. | saidthat there wasn't enough information contained in
27 the letter for Mr Tickner to hang hishat on. | said
28 that | was aware that they had other information and
29 that, in essence, it was a matter for them what further
30 information they disclosed.
31 Q. Atthat stage, you had read the Draper report of 29
32 April 1994.
33 A. That's correct.
34 Q. Looking at the document, MFI 206, now before you.
35 MRSMITH: | emphasise that it is one of these
36 contentious s.13 documents and that, in leading some
37 evidence about this document, | accept that, if this
38 document is not properly received by you, you can take

CoOo~NOOR~rWNE
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none of thisinto account, or I don't say none of it,
but you must look at this sparingly.

XN

Q. Looking at that document, MFI 206, can | ask you, first
of al, the letter which was produced to you and in
respect to which you made the comments that you have
just elaborated upon.

A. Yes.

Q. Were there two sheets of paper.

Yes, | recall there being two sheets.

Did the second sheet contain signatures.

Y es, the second sheet did contain signatures.

Aswell as a section of writing.

From memory, yes.

. Thefirst sheet of paper, that had a section of writing,

did it not.

A. Yes.

Q. Canyoutel us, thetopic that is canvassed in the
document, MFI 206, on the top two-thirds of that front
page, was that the topic you recall as being canvassed
In the letter you saw at the Mouth House.

A. Yes, that's the subject matter.

Q. Infact, do you recognise this document, MFI 206, or at
least part of it, asthe letter you saw and proffered
advice on.

A. | can't say that it was exactly the same document that |
saw, but certainly the information that it contains on
the first two-thirds of the first page is the same
information that was contained in the letter that | saw.

Q. And the second page and the signatures.

A. Yes, the signatures appear to be - | can't - | don't
recognise the signatures, but the names above the
signatures certainly are familiar in terms of the letter
| saw at the Mouth House. And also the reference to
Carolyn Pickles.

Q. The bottom third of the document, MFI 206, the final
paragraph of that document contains a resume of the
significance of the Lower Murray lakes, Murray Mouth and

O>OPO>
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Coorong area, doesit not.
A. Yes, that's correct.
Q. Do you recognise that as coming from somewhere.
A. It looks very much like a quote from Dr Draper's report.
Q. Looking at Exhibit 16, now before you, | think Exhibit
16 is Dr Draper's report of 29 April 1994, isit not.
A. That's correct.
Q. Will you look at that and just confirm that the bottom
third of the front page, of what we have called the
Mouth House | etter, the document MFI 206, is a paragraph
taken from the Draper report of 29 April 1994.
A. Do you want meto find the exact passage, do you?
Q. Wewill find it for you.
MR ABBOTT: They areall on p.1, in the middle of
the page and then lower down. Itisadirect lift.
WITNESS: Right, yes.
XN
Q. Look at the second paragraph on p.1.
A. Yes.
Q. You confirm that.
A. That'sright.
Q. Having said what you said about the letter, what did you
do with it.
A. | leftit onthetable.
Q. Looking back at the document, MFI 206, do you recognise
any of the handwriting there.
A. No, | can't say | recognise the handwriting at all.
Q. You left the letter on the table, did you say.
A. Yes, that's correct.
Q. Did you seewho took it up, if at all.
A. It wasn't taken up when | was present in the room. It
remained on the table, asfar as|I'm aware.
Q. Inyour presence, did anybody, any person write on that
letter.
A. No, | didn't see anyone physically writing on it.
Q. What happened then.
A. Some comments were made by another person in the room.
Q. Who was that.
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A. George Trevorrow.

Q. What did he say.

A. | don't know if this matter is privileged.

COMSR: | think that, in so far asthereis any
privilege attaching, that Mr Tilmouth is not -

MR TILMOUTH: No, | don't waive privilege, but the
point isthat | understand your ruling isthat thisis
outside the privilege situation.

COMSR: Yes, and | had understood you earlier

to -

MR TILMOUTH: No, | am not waiving, but | had
understood this has stepped outside the situation.

WITNESS: Y es, George said “It's obvious, isn't
it?

XN

Q. Was he doing anything, at the time he said that.

A. Yes, hewas pointing with his walking stick at photo 1.

Q. That isthe photo which we know as Exhibit 29 on the
wall near the table in the living room.

A. That's correct.

Q. Tél usin some detail, what did he do.

A. Hejust - hisstick is | guess something that is easily
recognisable as part of George. Itisawalking stick
with a snake carved around it. That was something that
was, | guessit did stick in my mind, asit were.
Excuse the pun. He pointed with the walking stick at
the photo when he uttered those words and that was all.

Q. Thewords were, were they, "It's obvious, isn't it?

A. Yes, he said those words or something very, very
similar.

Q. | beg your pardon.

A. Or very similar to those words.

Q. Whilst pointing with the stick to the aerial photograph
near the table.

A. Yes.

Q. | takeit your attention was drawn by this act, wasit.

A. Yes, | think, from what | could see, most people were
looking at the photo.
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1 Q. Washepointing it - did the stick fix on anything, in

2 particular, or did it just generally wave at the

3 picture.

4 A. Itwasjust anindication of look at the photo. That

5 was what | took it to be.

6 Q. What then was said, if anything, by anybody in the

7 gathering.

8 A. | think Victor Wilson made a comment that thiswas a
9 very important area. And then | believe it was Doug
10 Milerawho said "Yes, thisisavery important area. It
11 must be protected. We, the men, have tried to get the
12 State Government to stop it. We've taken our

13 application to the Minister. We have picketed. We've
14 done all these things and now it is up to you women to
15 actually protect the site.’

16 CONTINUED
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1 Q. What then happened.

2 A. Atthat stage, | was aware that other people were

3 entering the room. Women started moving towards the
4 table where the letter was, and it appeared that they

5 were starting to look at the letter again. | got the

6 impression that it was something that women were

7 concerned with, so | moved away - in fact, | moved back
8 to where my bag was, which was where I'd been earlier

9 seated.

10 Q. Isthat near the lounge at the western end of the living

11 room.

12 A. That'scorrect.

13 Q. What was happening in the meantime at the table, then.

14 A. Wdll, | just saw women congregating around the table and
15 there was talk, but | couldn't hear what the talk was.

16 Q. You'veaready answered this, | think; you couldn't tell

17 whether the letter was being amended or written onin

18 any way, or could you.

19 A. No, | couldn't tell what was happening to it.

20 COMSR

21 Q. You say people had comeinto the room. Had anyone gone
22 out of the room, were the men still there.

23 A. After the comments were made by Doug Milera, | got the
24 impression that the men had actually left the room. |

25 got the impression a so that other people had actually

26 entered, people that weren't there at an earlier time.

27 There was certainly alot of movement. | went back to

28 my bag and then someone called me outside.

29 XN

30 Q. Whenthe map or the aerial photograph near the table,

31 photograph number one, was indicated by, asyou say,

32 George Trevorrow, was there any reaction to Doreen

33 Kartinyeri to that.

34 A. No.

35 Q. What happened then. The women were gathering around the
36 table, other people have come in, your impression is

37 that the men had left, what did you do.

38 A. Wdl, | went back to my bag because | thought | should
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go home at that stage. 1'd had enough, | wastired. |
was then called outside and, when | got outside, | saw
Sergeant Morrison and the men speaking with him. |
joined them, | joined in the conversation, and | think,
part way through our conversation, Sarah Milerajoined
us, and thiswas all taking place outside.

Q. Was Dorothy Wilson with Sarah Milera.

A. No.

Q. What happened out there.

A. It was more discussion about what the police would be
doing on, I think it was the Wednesday of that week when
it was expected that construction of the site camp would
begin.

Q. Didyou stay down on the island or at Goolwa for the day
on which construction was intended to start.

A. No, | wasin Adelaide on that day, | think that was 11
May.

Q. Did you go back down to Goolwa on the 12th.

A. Yes, | went back on the following day.

20 Q. Soitthe casethat after these events that you've told
us about, you simply left the Goolwa/Hindmarsh Island
area, and came back to Adelaide.

A. Yes. We'retaking about 9 May?

Q. Yes, back to the 9th, sorry.

A. Yes, that's correct. After the conversation with
Sergeant Morrison, | went back inside the living area.
There seemed to be women around the table till. |
grabbed my bag, | think that | asked whether or not
anyone needed me, it was obvious that they didn't, so |
left.

31 Q. You hadn't, though, received any instructions, had you.

A. Yes, | believethat | did receive some instructions

33 during the earlier - well, | certainly received

34 instructions. | know that | received instructions.

35 Q. What, during the earlier conversation.

36 A. Yes, during the earlier conversation.

37 Q. Butinrdation to the letter and whether or not it

38 would convince the minister to make a declaration in
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respect of the bridge, that matter was incomplete,
wasn't it, so far as your advice was concerned.

A. Yes. | certainly didn't, at that point in time,
consider the letter would be very significant, that was
my judgment. | didn't seethat it took things any
further than the Draper - infact it didn't go asfar as
the Draper report, and the Draper report was certainly
with the Commonwealth minister at that stage. |
certainly wasn't terribly interested in it - the letter,

that is.

Q. Theletter, asyou saw it, though, did not include any
reference to the Draper report, did it.

A. Indeed.

Q. But you didn't wait to see, for instance, whether or not
the handing over of the matter to the women, asit were,
by Doug Milera, was likely to produce any fruit so far
as the minister was concerned.

A. Wéll, because of instructions | received earlier that
day, I'd formed aview that really | needed to instruct
afemale anthropologist and that, asaman, | could
never hopeto really get any full instructions at that
point in time.

23 Q. Itwasyou, | think, wasit not, who engaged Dr Fergie.

24 A. Yes, | did.

25 Q. That wasinitialy to facilitate the meeting of the

26 women with Professor Saunders during the week of 20 June

27 1994, isthat correct.

28 A. Yes, that's correct.

29 Q. Youthen changed your instructionsto Dr Fergie, did you

30 not.

31 A. That'scorrect.

32 Q. Youasked Dr Fergie, | takeiit, on behalf of the ALRM,

33 to provide areport to become part of the ALRM

34 submission to the Federal minister, isthat right.

35 A. Ithinkinreality | was asking her on behalf of the

36 clients. The representations may well have gonein as

37 ALRM submissions, but they were really my submissions as

38 the solicitor acting for the Lower Murray Aboriginal
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Heritage Committee, and the women who | saw as upholding

the women's tradition, so they weren't redlly, strictly
speaking, submissions of the organisation. Although
they may have been called ALRM submissions, they were
really my submissions on behalf of the Lower Murray
Aboriginal Heritage Committee and the women that | was
representing, or felt that | was representing anyway.
COMSR
Q. Those women were those who wanted to uphold this
tradition, were they.
A. Yes, that's correct. At that stage | identified two
clearly asbeing in that category. One of them was
Doreen Kartinyeri, who | believe | got instructions from

on 9 May at the Mouth House, and Sarah Milera, who was

already part of the committee, and that | was also aware
that they, in a sense, represented an even wider group

of women, and the representations | made to Professor
Saunders were couched in those terms, and | believe that
| also couched them in terms of the traditional owners,
because there was another layer there as well; there

were some people that weren't women that | understood
were custodians of sites. There is some overlapping of,
| suppose, connection or authority that | saw in my
client group. Itisabit complicated.

Q. What you're saying is there were a couple of people you
could identify, but there were awhole group of people
you couldn't identify for whom you thought you were
acting.

A. Exactly.

XN

Q. Isthisacorrect proposition, that the report of Dr
Deane Fergie was commissioned by the Aboriginal Legal
Rights Movement, and in fact the Aboriginal Lega Rights
Movement sought to provide “An anthropological
evauation of the significance of secret women's
knowledge within Aboriginal tradition'. Isthat what
the brief to Dr Fergie was.

A. Yes, it was.
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Q. Fromyou.

A. Yes, it wasfrom me.

Q. | think you were involved in negotiations with Telecom,
subsequent to the permanent declaration in respect of
the construction of the bridge, to lay a cable across
the river in the area of the bridge alignment, were you
not.

A. Yes, that's correct.

Q. When did that take place.

A. When did the -?

Q. When did these negotiations with Telecom take place.

A. Wedll, they started sometime last year, late last year,
but they haven't really concluded.

Q. Thelaying of a cable across the river linking the
mainland to theisland, did you see that as rather
inconsistent with the position taken in the report of Dr
Fergie.

OBJECTION Mr Tilmouth objects.

MR TILMOUTH: What use is his opinion on those matters
to the commission? It'sjust an opinion of an

individual.

MR SMITH: I'm not going to go much further. Can|l
pursue that question?

COMSR: Just amoment. Well, yes, it may throw

light on the witness actions. | mean it does nothing
more than establish what his opinion was, and that may
throw some light on a course of conduct.

MR TILMOUTH: WEeéll, of course, the lawyer is supposed
to act on instructions, subject to certain ethical
requirements.

COMSR: Yes.

XN

Q. Perhaps| can put it thisway; you were involved in
negotiations down at Goolwa with officers of Telecom in
respect of the laying of acoaxial cable from the
mainland of Goolwa foreshore across the island,
approximately in the alignment of where the bridge was
to go, isthat right.
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1 A. | physicaly didn't go to Goolwato engage in the

2 negotiations, | sent afemale solicitor.

3 Q. You supervised them, did you, in a sense.

4 A. Yes, | suppose.

5 Q. A group of women went down, in company with Dr Fergie,
6 for that purpose, did they.

7 A. That'scorrect.

8 Q. Telecom paid the expenses of this group of women and Dr
9 Fergie.

10 A. Yes.

11 Q. Andsomefeesfor ALRM.

12 A. That'scorrect.

13 Q. The purpose of the consultation at Goolwa was indeed to
14 negotiate about the laying of a cable across theriver,

15 isthat right.

16 A. Wadll, I think it was actually undernesath -

17 Q. Thebed of theriver.

18 A. -thebed, andit was, infact, in an old conduit. That

19 was my understanding.

20 ADJOURNED 11.29 A.M.
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1 RESUMING 11.42 A.M.
2 CROSS-EXAMINATION BY MR ABBOTT
3 Q. I want to ask you some questions about the 9 May meeting
4 at what we have called the Mouth House. Were you
5 present when Dorrie Wilson gave evidence on this matter.
6 A. No, | wasn't. I'm sorry, | was present in the early
7 stages of her evidence, yes.
8 Q. But not when she gave evidence in relation to the Mouth
9 House.
10 A. No, that's correct.
11 Q. Haveyou been supplied with a copy of at least that
12 portion of her statement which relates to this episode.
13 A. Yes, I'veread her statement, the one that was tendered

14 initialy.
15 Q. | am asking you whether you have been supplied with a
16 copy of it.

17 A. Yes, | have been.

18 Q. Do you have a copy with you.

19 A. No, | don't.

20 Q. You were present when Mr Stratford cross-examined Dorrie
21 Wilson on thistopic.

22 A. No, | wasn't.

23 Q. May | takeit then that you have given instructions to

24 Mr Stratford.

25 A. I'vegiveninstructionsto Mr Stratford on a number of
26 things, yes.

27 Q. Butincluding the events of the Mouth House on 9 May.
28 A. Yes.

29 Q. You are aware that he was to cross-examine Dorrie Wilson
30 on the basis of the instructions given by you.

31 A. Yes, inalimited sense, that's correct.

32 Q. What do you mean "in alimited sense'.

33 A. That if there were going to be any questions, they would
34 be limited.

35 Q. Why would they be limited.

36 A. Becausetherewasno real reason to cross-examine her -
37 Q. What, because you -

38 A. Atlength.
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Q. Because you accepted, basically, her version.

A. That's not correct.

Q. You do, don't you.

A. Wdll, fundamentally | accept that she was there, but |
don't accept everything that she says occurred at the
Mouth House.

Q. You accept what she says about coming in, about the
letter being shown to you at the request of one of the
persons there.

A. Yes, | accept that.

Q. That you examined the letter, read it through - you
accept that.

A. Yes, | do.

Q. You accept what she says that you said something to the
effect that you didn't think there was enough in the
|etter to stop the bridge and that more information was
needed. Y ou accept that.

A. Yes.

Q. You accept that there was obviously then discussion
about what else was there that could be put in the
letter.

A. Yes, there was some discussion.

Q. And that you accept -

A. Sorry, | don't know if there was discussion about what
else could be put in the letter. There was certainly
discussion following the letter.

Q. Therewas then one of the men present pointed to the
aerial photograph of Hindmarsh Island and the Murray
Mouth.

A. Yes, | agree with that.

Q. And said "Look at thismap. What doesit remind you

of ?

A. Those words weren't said.

Q. Something to that effect.

A. Wéll, there was no "What does this remind you of 7 It
was another comment.

Q. "What doesit look like?
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A. No, it wasn't even that. It was "Look at that, it's
obvious, isn'tit? That was the comment.

Q. Did someone say what was obvious about it.

A. No, no-one said anything.

Q. Comenow. So someone said "It's obvious' - what was
obvious to you about it then.

A. That it was an important place. It was clear from the
Draper report that it was an important place.

Q. Soyou say that "Look at the map, it's obvious was a

10 reference to it just being important.

11 A. Wdll, | understood that the people in the room - namely,

12 the women and the men present - knew what Mr Trevorrow

13 was saying because no-one said "I don't understand'. It

14 appeared that people understood what was being said. It

15 might have been a different understanding - they may

16 have had a different understanding than | did, but

17 certainly no-one queried the comment. It was just taken

18 as read.

19 Q. It was suggested that the map looked like a depiction of

20 women's reproductive organs, wasn't it.

21 OBJECTION Mr Stratford objects.

22 MR STRATFORD: | don't think that is the evidence that

23 was given, and | invite my friend to refer to the

24 passage and put the passage to Mr Wooley in a careful

25 and considered manner.

26 MR ABBOTT: I will put the evidence.

27 XXN

28 QUESTION REPHRASED

29 Q. | refer to Dorrie Wilson's statement, whichisan

30 exhibit, p.24 "The man said' - and we will go into who

31 the manis "Look at the map, what doesit remind you

32 of?" Weall looked. Hethen said "Look, itisinthe

33 shape of awoman's privates'." That's what happened,

34 isn't it.

35 A. No. For adtart, the person that she attributes that

36 comment to, didn't point to the map. It was someone

37 else who pointed to the map. Secondly, the person that

oO~NoUTh~hWNEF
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she attributes that statement to, didn't make that
statement.

Q. Did anyone make that statement.

A. No.

Q. Nothing like that.

A. There was no reference to the aerial photograph any way
resembling female anatomy.

Q. If that's so, perhaps you can explain how it came about

N
ORWNROCONOORAWNE

that your counsel suggested to that commission that

that's exactly what happened. | refer to the transcript

at p.3,504, where the Prue Goward interview - you know
the Prue Goward interview with Dorrie Wilson I'm
speaking about.

A. Yes.

Q. You have discussed this with your counsel.

A. Yes.

Q. You weren't here, so | tell you that he put it to Dorrie

Wilson "And the record goes on to say, just for the sake
of completeness, "The man from the Heritage Committee
asked usto look at the map on the wall and suggested to
us that the map looked like awoman's private and that's
the way they put it to us'. Do you see that passage’

said Mr Stratford to Dorrie Wilson. Dorrie Wilson said
"Yes. Mr Stratford said "Isthat then generally what
happened in relation to pointing out of the photograph
onthewall'. Theanswer "Yes. | tell you, Mr Wooley,
Mr Stratford, your own counsel, made no suggestion that
that wasn't right, that that was somehow wrong or
incorrect. Do you find that surprising.

OBJECTION Mr Stratford objects.
MR STRATFORD:

| am quite happy to wear Mr Abbott's
criticism, but | don't think it is appropriate it should

be put to the witness in this particular manner. It may
be a criticism he can make of mein theway | have
handled the matter, but it shouldn't be put to the
witnessin this aggressive tone to make a comment on it.
It is not appropriate to thisinquiry, and | object to

it.
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MR ABBOTT: It isavery important matter. Itis
al very well for Mr Stratford to fall on his sword in
favour of Mr Wooley. There hasto be some explanation
asto why it was never suggested by Mr Wooley's own
counsel that Dorrie Wilson was wrong in her recollection
- put aside who it was who pointed to the map - that a
man told the women to look at it, and suggested that the
map looked like a depiction of women's privates or
reproductive organs or whatever. I'm entitled to
explore that with this witness.

COMSR: You are certainly entitled to explore
it, Mr Abbott. | think objection istaken to the fact
that your manner of doing so is aggressive.

MR ABBOTT: | will be less aggressive.

MR TILMOUTH: May | point out that, on my
instructions, | put certain matters commencing at 3,510.
They were independent instructions. | had no idea of Mr
Wooley's evidence.

XXN

Q. Canyou give us any explanation asto why your counsel
didn't challenge Dorrie Wilson's account in this vital
respect.

A. No.

Q. Didyou make any note of what happened at the Mouth
House on 9 May.

A. | made some notes, yes.

Q. How soon after did you first put into written form
anything in relation to 9 May.

A. | actually made some notes on the day, as things
happened.

Q. Where are those notes.

A. Inthefile.

Q. Thefilethat ALRM won't produce.

A. Yes.

Q. They're your notes.

A. Yes, it ismy handwritten note.

Q. Do they include referencesto Dorrie Wilson, or the
person you how know as Dorrie Wilson.
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A. From memory - it has been awhile since I've had alook
a thefile - | don't think they do make mention of
Dorothy Wilson, no.

Q. Do they make reference to the events that took placein
Dorrie Wilson's presence.

A. No, they don't.

Q. Didyou make any note at any stage of what had taken
place at the time when Dorrie Wilson was present.

A. No written notes.

Q. I'mtalking about areport, or letter, or -

A. No, no.

Q. Soyou've never committed to written form, the events of
what happened when Dorrie Wilson was present, other than
presumably for the purpose of informing Mr Stratford.

A. That's correct.

Q. Thewritten instructions that you gave to.

Mr Stratford presumably were not given until 1995.

A. That's correct.

Q. Itison that basisthat Mr Stratford presumably
prepared a statement for you.

A. That's correct.

Q. Haveyou looked at that statement.

A. Yes, | have.

Q. Inrecent times.

A. You aretalking about the one that was tendered today?

Q. No.

A. Wél, that's the only statement that Mr Stratford has
actually prepared for me that I'm aware of. | haven't
seen the other statement. He may have taken notes, but
| haven't seen those notes.

Q. This statement mentions nothing about anyone pointing to
the aerial photograph of the area.

A. Yes, it was considered that that was a privileged
matter, and we have been overruled on that.

Q. Could 1 just ask you some more questions on the events
of that day. | will not ask what led up to Dorrie
Wilson arriving, but you remember when you returned into
the room, from | think you said one of the bedrooms -
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A. Yes, that's correct.
Q. Therewas Dorrie Wilson and Sarah Milera, you think.
A. Yes. I'm certain that | saw Dorothy at that stage.
Q. And you wouldn't deny that Sarah Mileramay well have
been with her at that stage.
A. | wouldn't deny that.
Q. Shortly after that, Sarah Mileratakes from her handbag
the letter.
A. Yes, within 10 minutes I'd say.

Q. Do you remember Doreen telling Sarah to show you the
letter.

Yes.

That's Doreen Kartinyeri, isn't it.

Y es, that's correct.

How did Doreen Kartinyeri put it.

| think she said “Show Tim the letter'.

So Sarah opened her handbag or whatever.

Yes.

Areyou sure it was a handbag.

I'm pretty sure it was a handbag.

Could it have been a smallish briefcase.

It's a possibility.

Would you look at MFI 206, please.

. Yes.

Q. The document that Sarah Milera produced from her
handbag, wasit identical in all respectsto these two
pages, other than the material on the last third of p.1.

A. | think that, in fact, it may have had something on the
top of the first page.

Q. Itdid, didn't it, because it had something saying "to
Mr Tickner'.

A. Yes, something like that, yes.

Q. Soyou knew from reading it, without anyone telling you,
that this was aletter that was going to be sent to Mr
Tickner, didn't you.

A. Weéll, | assumed that was correct, yes.

Q. Indeed, | suggest to you that the material which is now
occupying two thirds of the first page of MFI 206,

>O>OPOPOPOPOP
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together with the name of Tickner and the address, et
cetera, occupied al of thefirst page, for practical
purposes.

A. | can't - without actually seeing the original, | can't
say for sure, but it's quite possible. Itisquite

possible there was a little bit more on the first page
in terms of text, but | can't now say. All | cansay is
that the contents of the first two thirds of the pageis
familiar.

Q. | suggest you can go further than that, and you can tell
us that when you looked at the first page it appeared to
be, in general terms, filled up. I'm not talking about
half an inch or an inch at the bottom, but generally it
was full.

A. | can't say that categorically.

Q. But that's your impression, isn't it.

A. Itwasmy impression. Yes, that's right.

Q. On the second page of the letter was all of what we now
seeonit.

A. Yes, that'sright. Yes.

Q. And the second page appeared asit is now.

A. Yes.

Q. You were asked by Doreen whether that was enough,
weren't you.

A. | can't recall that.

Q. Something to that effect though.

A. | think someone said "Can you tell usif thisis' - yes,
| think someone said "Can you look at thisand tell us
if it isenough', something to that effect.

Q. It may have been Doreen who said that.

A. It could have been, yes.

Q. After you'd read it, you told the meeting that it wasn't
enough, in your view.

A. Yes, that's correct.

Q. And the words you used were something to the effect of
you didn't think this would be enough for Mr Tickner to
hang his hat on.

A. Yes.
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1 Q. Whatever thewordswere, it is clear that the effect is
2 as Dorrie Wilson said, and | will read out to you what
3 she said "Tim looked up and said he didn't think there
4 was enough in the | etter to stop the bridge and that we
5 needed to have more information in the letter'. That's
6 afairly accurate description of the effect of what you

7 said, isn'tit.
8 A. | supposethat is correct, yes.
9 CONTINUED
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Q. You say that you were aware they had further
information.

A. That'sright.

Q. You havetold usthat that further information that you
were aware that they had came to you by a perusal of the
Draper report.

A. Yes, that'sright. Yes, partialy that.

Q. Anything else.

A. Instructionsthat | had taken earlier that day from
Doreen Kartinyeri led me to believe that there was more

information that | didn't have.

Q. But shedidn't specify it.

A. No, that'sright, she - | couldn't get the information,
because of my gender, basically.

Q. Earlier that day, Doreen had told you that there was
more, did she.

A. Shedidn't - well, | believe that that was actually a
part of a privileged conversation.

Q. You have started telling us about it now, so you might
aswell finish.

OBJECTION Mr Stratford objects.

MR STRATFORD: | object to the question on the grounds
that it isamatter for legal professional privilege. |
understand your earlier ruling when | rose to speak on
it, but, with the greatest respect, | mention again that
privilegeisthe client's privilege and, for it to be
claimed and for it would be waived is a matter for the
client. It isnot amatter for persistent questions of
this witness in the hope that he will give some answers.

COMSR: Yes, itisnot clear to me, of course,
that there was anyone other than the two of them present
at this earlier conversation. It isnot a conversation
whichis, as| understand it, taking place in front of a
number of other persons.

MR STRATFORD:  Yes, but you will remember the context
in which the question was put. Mr Abbott put to the
witness that Doreen Kartinyeri asked for some advice on
the letter and Mr Wooley gave some advice on the | etter.
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Clearly itisamatter for legal professional privilege.
It isamatter that Mr Abbott shouldn't enter into, so |
object to the question.

MR ABBOTT: | will put it another way.

QUESTION REPHRASED

XXN

Q. Whether Doreen Kartinyeri was your client or not, at
thistime, that is, 9 May 1994, she was an employee of
ALRM, wasn't she.

A. Doreen?

Q. Yes

A. Noway. Shewasemployed by the museum, | understood.
That was my understanding.

Q. Hadn't sheleft, or been seconded from that employment
to ALRM.

A. Certainly that was certainly not my knowledge, within my

knowledge.

. Hadn't you seen her on adaily basisat ALRM.

A. No. At that time?

Q. At that time, yes.

A. No.

Q. Let'slook at the MFI 206.

A

Q

Q

. Yes.

. If one assumesthat at least these were part of the
instructions, using your view that you had clients,
women clients, and that thisis part of the material

that they wanted to be passed on to the Minister, |

suggest that Doreen had told you nothing in addition to
this, prior to you making those comments about MFI 206.

OBJECTION Mr Stratford objects.

MR STRATFORD:  That isanother way of asking "What were
your instructions? Redlly, all thewitnesscandois
indicate to you the occasion of privilege and, in so
doing, indicate, in ageneral way, the topic, but
specification on the topic and the exact subject matter
are legal professional privilege. He can say '| gave
some advice on s.23', or '| gave some advice on s.10,
to set the scene so you can make on ruling on it. But,
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1 in the context of what was discussed in connection with
2 these headings is something that falls within the area
3 of legal professional privilege.

4 As| indicated before, Dr Kartinyeri and others who
5 may have been seeking Mr Wooley's advice aren't

6 represented at the table. And, so, it is because of

7 that and Mr Wooley's obligation to claim privilege for
8 those clients who are unrepresented, that privilegeis
9 claimed.

10 MRABBOTT: I will rephrase my question.

11 QUESTION REPHRASED

12 XXN

13 Q. Don't answer this, Mr Wooley, in case Mr Stratford

14 objects. You said that you had had a discussion prior

15 to being handed this letter and making the comments you
16 have told us you made on it. Y ou had a discussion with
17 Doreen Kartinyeri. Was one of the topics of that

18 discussion the extent to which she had information which
19 might be made available to Mr Tickner.

20 A. Yes,inageneral sense, that was atopic.

21 Q. Did she ask your advice.

22 A. No, shedidn't ask my advice.

23 Q. So, shewasjust telling you, in ageneral sense, that

24 she had some information.

25 A. | dready knew that.

26 Q. Did the comments she made in the morning prior to you
27 receiving the letter add anything to that, to your

28 knowledge.

29 A. No, they didn't.

30 Q. When did you start acting for her.

31 A. | believethat | started acting for Doreen that day, the

32 6th.

33 Q. At about what time.

34 A. When| saw her, whatever that was. When | first engaged
35 her in conversation about this matter.

36 Q. Didyou ask whether you could act for her.

37 A. I didn't need to ask.
38 Q. Didsheask youto act for her.



4322
KC 50H
T.J,. WOOLEY XXN (MR ABBOTT)

A. | understood that she was there to, in fact, give me
instructions. There was nothing of aformal nature that
took place.

Q. You understood that, but did she tell you that she was
thereto give you instructions. Did she say, not those
words, but anything to that effect.

A. There was nothing said, as such. It wasimplied that
she needed, or she was part of the group that were
seeking heritage protection and that, as | wasthe
solicitor acting on the matter, that she was either a

client, or asawitness, at very least. But -
COMSR

Q. 1 am not quite clear | follow the mechanics of this, Mr
Wooley. Do you act for a person who comes asking, as
you say, for protection, without ascertaining whether or

16 not that may represent the view of any significant

number of the community.

18 A. Inreation to this matter, | had aready been appraised

19 of the fact that Doreen Kartinyeri had considerable

20 knowledge and that she was someone that | certainly

21 needed to speak to, to get further information from, in

22 relation to the s.10 application.

23 Q. Yes, but, in coming to the conclusion that you were

24 acting for anyone in respect of a particular issue, do

25 you consult with the community in anyway, to ascertain

26 that that iswhat their views are on the matter.

27 A. | don't consult. | mean, | don't consult with the

28 community, but it was clear to me, from questions that

29 she was asking me, that she was seeking my legal advice

30 about certain matters.

31 Q. Shepersonally.

32 A. Yes, shepersonaly. And adirect conversation that |

33 had, at the time, in my mind, put the relationship in

34 the category of solicitor/client, because of the direct

35 advice that she was seeking, the advice that | was

36 giving her.

37 XXN

38 Q. Mr Stratford has been acting for you since the
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1 commencement of this Royal Commission.

2 A. That'scorrect.

3 Q. AndlI takeit you then gave him instructions asto who

4 your clients were.

5 A. Yes.

6 Q. And he announced his appearance on your behalf.

7 A. Yes.

8 Q. And he also announced who your clients were, didn't he.
9 Y ou were here.

10 A. Yes.

11 Q. Do you remember him saying this, at p.202 -

12 A. Actualy, | don't think | was here on the first day, but

13 still anyway go on.

14 Q. Hesadthat "Mr Wooley isasolicitor employed by the
15 ALRM and heinitialy took instructions from the Lower
16 Murray Aboriginal Heritage Committee back on 12 October
17 1993. He continued to act for that Committee through

18 until this Royal Commission came into being.' That is

19 all correct, isn't it.

20 A. That's correct.

21 Q. Hethen dedlt with the fact that the ALRM, through you,
22 acting for the Committee of the Lower Murray Aborigina
23 Heritage Committee had engaged in correspondence with
24 anthropol ogists Draper, Deane and Saunders. And then Mr
25 Stratford said this "From about 20 June 1994, he was

26 acting for five senior women, as well asfor the

27 Heritage Committee." Who were those five senior women
28 that you started acting for, from 20 June.

29 A. Inadditionto Sarah Mileraand Doreen Kartinyeri, whom
30 | believe | was acting for at an earlier time, were the

31 additional three women that Dr Fergie, who was acting as
32 my agent, identified, through the process of her

33 involvement with the women. And they are Edith Rigney,
34 Maggie Jacobs and Connie Roberts.

35 Q. You have been acting for Doreen Kartinyeri since 20

36 June, have you.

37 A. My view, inactua fact, isthat | had been - | had, in

38 fact, been acting for Doreen from an earlier time.
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1 Q. How isit that your counsel could stand up and say that,
2 from about 20 June, you were acting for five senior

3 women, if the fact is that you now claim that it was as

4 at 9 May.

5 A. | think what has happened is that, as | have had more

6 timeto reflect and think about it, | have actually had

7 amore - had aclearer picture of exactly who my clients
8 were and the various stages they became clients.

9 COMSR: Mr Abbott, this all goesto the issue,

10 doesit, of the legal professiona privilege?

11 MRABBOTT: Yes, | want to ask him about the details
12 of the conversation he had with Doreen Kartinyeri

13 earlier on 9 May on the basis that Doreen Kartinyeri, in
14 no sense, could be hisclient. Never claimed to have

15 been hisclient. And now, at this late stage, he now

16 says, having thought about it, he has got a clear idea,
17 now, who his clientswere. Apparently he didn't have
18 that idea, back in July of thisyear.

19 COMSR: From what Mr Wooley said, he was under
20 the impression that he was giving legal adviceto Dr

21 Kartinyeri, whether or not, at that stage, she would be
22 categorised as aclient. There may be other reasons, of
23 course, why something should be kept confidential -

24 MRABBOTT: Yes-

25 COMSR: Under the Terms of Reference, but -
26 MRABBOTT: Yes.
27 XXN

28 Q. | ask you, so that it can ben ruled on, Mr Wooley, could
29 you please tell us what Doreen Kartinyeri said to you

30 and what you said to Doreen Kartinyeri, prior to the

31 entry of my client, Dorothy Wilson, to the Mouth House,
32 on 9 May.

33 OBJECTION Mr Stratford objects.

34 MRSTRATFORD: | object to that question on the basis
35 of legal professional privilege. On the basisthat

36 Doreen Kartinyeri was Mr Wooley's client, at that time,
37 seeking advice and receiving advice. And | object to

38 it. Asl indicated to youin one of my earlier
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submissions on the question of legal professional
privilege, others that were at the Mouth House that day,
other third parties, could properly be categorised as
clients, or aswitnesses. So, it may be that Dr
Kartinyeri, if sheisnot aclient, isat least a
witness. Mr Wooley was there seeking information from
her in relation to the Lower Murray Aborigina Heritage
Committee's application. So, in that sense, shewas a
witness from whom he was seeking assistance to support
hisclient's claim, if, indeed, she wasn't a client
herself. So, | strenuously object.

MR ABBOTT: Could | ask Mr Stratford to tell us, a
witness to what?

MR STRATFORD: Do you want me to answer that,
Commissioner?

COMSR: A witnessin the application that wasto
go before the Minister?

MR STRATFORD:  Obvioudy | haven't taken instructions
on thisand Mr Abbott is very keen to make sure that |
have got my instructions right, but | would have thought
there would be several possibilities. One would be
legal action that might have been considered likely from
certain developersinvolved in the Hindmarsh Island
bridge affair. | would have thought that was one
possibility. Another possibility, | would have thought,
was ajudicial review of the s.23 notice. The next
possibility, | would have thought, would be applications
pursuant to ss.9 and 10 of the Aborigina & Torres
Strait Ilander Protection Act. | would have thought
there were plenty of areas where litigation would have
been considered.

COMSR: Y es, there might be a number, but there
isonething | would like to clarify with the witness.

COMSR

Q. Thisconversation that you had with Dr Kartinyeri, was
that, asit were, a public conversation in front of the
whole room, or something that you were having as between
the two of you.
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A. Itwasin front of the whole room, but it was between
the two of us, aswell, if you know what | mean? It was
aone-on-one, but in front of other peoplewho I, at
that time, considered were within the client group.

That there was a common interest, asit were. That they
had a common interest with.

Q. Yes, | know, but you can be talking within aroom full
of people and still be having a private conversation, as
it were.

A. No, it wasn't a- it was able to be overheard by others.

MR ABBOTT: It would seem to meto be very far
removed from a solicitor/client relationship.
COMSR: | don't know whether Mr Stratford wishes

to get some particular instructions asto in what
capacity the witness was speaking to Dr Kartinyeri,
whether as a potential witness?

MR ABBOTT: Perhaps | will leaveit and allow him to
get those instructions, if he wishes to, and move on to
something else.

COMSR: Yes.

MR ABBOTT: And come back to it later on.
COMSR: Not too much later, | hope, Mr Abbott.
MR ABBOTT: No, | have got a number of questions.
XXN

Q. Do you know Patty Kropinyeri.

A. I don't- | can't say that | know Patty Kropinyeri.

Q. Asl understand your evidence, when you came out into
the room, the numbers had increased from seven to nine
or ten.

A. That would be correct, yes.

Q. You have given usthelist of women who were there, of
people who were there, first of all. Five of whom you
could identify and two of them were unknown to you.

A. That's correct.

Q. Areyou sure Doreen was one of thefive.

A. | am absolutely sure of that, yes.

Q. One of the two whom you were unable to identify may have

been Patty Kropinyeri.
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A. Yes, that's correct.

Q. So, when you came back and when the letter was produced,
at Dr Kartinyeri's urging from Sarah Mileras
receptacle, there were some nine or ten people -

A. Yes

Q. Intheimmediate environ.

A. Yes, that's correct.

Q. Do you remember Doreen saying, after you said something
about Mr Tickner needing more and this wasn't enough, or

10 not enough - not a big enough peg to hang his hat on -

11 do you remember someone else saying "Well, what else can

12 we put?

13 A. No, | can't actualy remember that. | remember there

14 was silence and then George Trevorrow pointed at the

15 aerial photograph and he made the commentsthat | quoted

16 before.

17 Q. "What doesthislook like?

18 A. No, hesaid ‘it'sobvious, isn'tit? That'sall he

19 said.

20 Q. | suggest that it was Vic Wilson not George Trevorrow

21 who pointed to the map and he didn't use George

22 Trevorrow's stick. Vic used his hand or finger.

23 A. No, | would disagree with that.

24 CONTINUED
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1 Q. All right, we differ on that point. Prior to one of the

2 men pointing to the coloured aerial photograph, do you

3 recall Doreen saying to one of these two, unknown to

4 you, women "Here, Patty, write this down’, or something

5 like that.

6 A. No, there was no attempt to write anything down at that

7 stage. Infact, | didn't see anyone write anything, but

8 it was only after the conversation with the men that the

women moved back to the table where the |etter was,

because the letter was right in front of me when the
pointing to the aeria photograph was going on.

Q. You see, you may not have heard Dorrie Wilson's
evidence, al her evidence on this topic, but what we
have heard so far is that two pieces of paper were
handed to you for your comment. Y ou've told us about
MFI 206 and how it differs now from what you saw, and
that a further sheet of paper was written on which
contained the material which islifted from the Draper
report as you've identified which now appears on the
first page of MFI 206.

A. | certainly didn't see that happen.

Q. If Doreen said to Patty Kropinyeri "Here, write this
down' and Doreen told Patty the business about Kumarangk
meaning fertility, and Patty wrote "Kumarangk isthe
Aboriginal word for fertile (pregnancy). That isalso
the name of Hindmarsh Island’ which isaswe seein the
first three lines of the new material on p.1, didn't you
see it happen.

A. | didn't seeit happen. It didn't take placein my
presence.

Q. It may have taken place in your presence, but you didn't
seeit taking place in your present.

A. Quite, yes.

Q. Didyou seetheletter leave the Mouth House.

A. No. Thelasttimel saw it wason thetable. | was

36 leaving the table to go back to my bag, the women in the
37 room crowded around the table, and it appeared that they
38 were looking at the letter. | was then called outside.

WWWWWWRRNNNNNNNNNRERERRRR R R R R
REBERESEBRENEBRRENRN R RERREB©



ooo~NoOgh~hWNE

4329
TN 50J
T.J WOOLEY XXN (MR ABBOTT)

>0

. When did you next see the letter, or any part thereof.
. | didn't seeit - well, | saw acopy of it turnup in
the s.13 documentes.

But not before then.

No.

No part of it before then.

Not that | can recall, no.

The s.13 documents, you mean the Federal Court.

Y es, that's correct.
. The onethat you saw then, did that have afront cover.
. Yes, | think the exhibit in the Federal Court did have a
front cover, yes, that's correct.
Q. MFI 206, when you next saw it in the Federal Court

proceedings, wasin its current form.

A. Yes, that's correct.
Q. It was obvious between you last seeing it at the Mouth
House and it turning up in the Federal Court, someone
had done, to use the colloquial expression, a “paste and
scissors job onit; they had had cut up the first page
to cut off the original header top and they had inserted
this other section in the bottom of the first page.

>0 >0 >0 >0

OBJECTION Mr Tilmouth objects.
MR TILMOUTH: How can Mr Wooley comment on that?
MR ABBOTT: Becauseit's obvious to him -

MR TILMOUTH: It's amatter of comment, not a matter
of evidence. | object to him asking alay opinion.

MR ABBOTT: Mr Wooley isthe only witness who can
tell it how it was when he last saw it, and how it was
when he next saw it.

MR TILMOUTH: Ask for the facts, not the opinion. |
objection to him asking that.

MR SMITH: Mr Tilmouth shouldn't be objecting to
this.
COMSR: It's something that alay person can

properly be asked to comment on. Heis not being asked
when, where or how, but simply did it, from its
appearance, look at though.

MR TILMOUTH: I've made my point, | don't see any
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weight init at all.

XXN

Q. Could you answer the question.

A. I'd agree that it looks like it's been added to,
correct, and something's been taken off.

Q. Cut up and added to.

A. Yes.

Q. Canyou help us asto how and when that happened.

A. No, | can't.

Q. Orwhodidit.

A. No.

Q. Didyou have a copy of the Draper report down there that
day.

A. I dontthink I did. It might have been in my bag, but
| certainly didn't bring it out if | did haveit.

Q. Didyou see anyone else with acopy of the Draper
report.

A. No, | didn't see anyone else with a copy of it.

Q. If we assume on that very day, 9 May, this bottom
section of MFI 206 got on to thisfirst page.

A. Yes.

Q. Then either someone's got a very good memory of what is
in Dr Draper's report, or someone's had access to Dr
Draper's report to lift a section out of it.

A. Yes, | agree both propositions would be possible, yes.

Q. Did you hear any discussion that would assist in
elucidating this mystery.

A. No.

Q. You never gave anyone or showed anyone your copy of the
Draper report that day.

A. Not that day. 1'd given Victor Wilson a copy of the
Draper report on 4 May, he may have given copiesto
other people, | just can't tell.

Q. You don't know whether he did or didn't have one with
him on that day, 9 May.

A. No, that's correct. Certainly the Draper report was
never produced in front of me. | didn't seeit there.

Q. Did Vic Wilson have abag, a briefcase, afolder, any
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papers.
A. Hemay have. When | got there, they were al there, the

people that I've just described. They may have had
bags.
Q. And papers.
A. That'sright.
Q. Of the mattersthat are set out at the bottom of MFI
206, beginning with "Kumarangk is the Aboriginal word
for fertile (pregnancy). That is also the name of
Hindmarsh Island’, down to the bottom of the page which
| won't read out, did you have any discussion with
anyone about any of these matterson 9 May.

A. Yes, | did have adiscussion, in ageneral sense, about
the Draper report.

Q. With whom.

A. Wdll -

OBJECTION Mr Stratford objects.

MR STRATFORD:  That again must be something that falls
under the umbrella of legal professional privilege, he
is discussing what he discussed with the people that
were there, presumably his clients.

MR ABBOTT: I'm entitled to ask him "With whom' to
find out if it'saclient or not.

MR STRATFORD: I'm happy with that.

XXN

Q. With whom or, if the in presence of more than one, could
you tell us.

A. The conversation was really directed at the whole of the
room, but | was in particular - the conversation in
particular was directed to Doreen Kartinyeri.

Q. At what point in time on the day wasthis.

A. Thiswaswithin thefirst hour of attending at the Mouth

House.

Q. Thereforein the absence of my client.

A. Yes, correct.

Q. | don't want to revisit the matter, but is that the same
matter in respect of which we have already had a debate
as to whether you should be required to answer the
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questions. Isthat the same conversation we're talking
about.
A. It'spart of it, yes.
Q. Do you know whether Dr Doreen Kartinyeri had a copy of
the report.
A. No, | don't, no.
Q. I will returnto that discussion, if I'm entitled to,
after you've had the opportunity of giving instructions
to your counsel. After, on your recollection, George
10 Trevorrow pointed and said "It's obvious, isn't it, look
11 at the photo', was there a sort of stunned silence then.
12 A. Therewas- | mean no-one, well, no-one immediately
13 spoke, and then Victor Wilson said something.
14 Q. Do you remember what it was.
15 A. Victor made a comment about theisland being very
16 important and it had to be protected - well, the areal
17 think, being very important.
18 Q. Yet, no-one said what was obvious, can you tell usthat.
19 A. No, no-oneactually said it. To my mind, they knew what
20 he was talking about. It was that obvious to them,
21 anyway.
22 Q. Andtoyou, asyou've told us, what was obvious was that
23 thiswas just generally a site that needed to be
24 protected.
25 A. Wwdl -
26 Q. Nothing more than that.
27 A. | my thoughts were actually focusing on what Draper had
28 said.
29 Q. That it was asite that needed to be protected.
30 A. Wadll, that was one of the aspects, yes.
31 Q. What else were you focusing on then.
32 A. I think they are possibly s.35 matters, but certainly |
33 was focusing on a quote that Draper had made about the
34 significance in ageneral sense, namely the reason it
35 was an important place. That was my thought, anyway.
36 Q. But no-one articulated anything like that, other than
37 just saying it was important.
38 A. Exactly. No-onearticulated it.
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Y ou've heard the claim uttered publicly by Doreen

Kartinyeri that, looking at a coloured photograph of the

Hindmarsh Isand/Murray Mouth, thereisaclaim of a
resemblance to what you see to being a reproduction of

A.
Q.

women's reproductive organs.

Sorry, which claim is this?
Have you heard a claim that Doreen Kartinyeri has made,

that the depiction of the areain fact resembles women's

A.

reproductive organs.

| hadn't actually heard Doreen having made a claim along
those lines.

Q. You hadn't.

A

A.
Q.

OPOPOPOPOPOPO

. | haven't personally, no.

Q.
A.

Q.
A.

Y ou haven't read the Fergie report.

I've read the Fergie report.

Y ou're not aware that that is one of the claims that
Doreen Kartinyeri made to Dr Fergie.

No, | certainly didn't gain that from reading the
Fergie.

Just on the Fergie report, you commissioned it.

That's correct.

Did you get a copy of it.

Yes.

Including the confidential appendices.

| got them in a sealed envelope.

How many copies of the Fergie report did you get.

| got one copy.

How many copies did ALRM get.

Well, that wasiit.

That's only ever been it.

Y es, well, to my knowledge, anyway.

The two sealed appendices, have they been opened at ALRM
to your knowledge.

No, they werein - well, there was one envel ope that
came with the report.

Which you were told had two appendicesiniit.

37 A. Yes, well, it was apparent from what was on the outside.
38 Q. Didyou discusswith Dr Fergie about the fact that she
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had supplied to you areport which contained two
appendices, apparently in one sealed envel ope, that you
couldn't ook at.

A. Yes, | had adiscussion.

Q. Would you tell us about it please.

A. | believeitisaprivileged discussion.

Q. On the basis of what.

A. That she was my agent. | commissioned her to do a
report about my clients and that, in essence, she was my

alter ego.

Q. So you assert privilege on behalf of those who were your
clients, namely the Lower Murray Aboriginal Heritage
Committee members.

A. Wdll, in particular at that stage.

Q. Just yesor no. You assert privilege on behalf of the
members of the Lower Murray Aboriginal Heritage
Committee, for whom you acted, not to answer questions
about your discussions with Dr Fergie about the sealed
envelope.

A. It was actually the women who | acted for at that time

21 by that stage.

Q. Who werethey.

A. Doreen Kartinyeri, Connie Roberts, Maggie Jacobs, Sarah
Mileraand Edith Rigney.

25 Q. But had the report been commissioned on their behalf.

26 A. It had been commissioned viaALRM, yes.

27 Q. Youwill pardon me for asking this question, but al the

28 documentation which exists with reference to that report

29 states only, | suggest, that you were acting on behal f

30 of the Lower Murray Aboriginal Heritage Committeein

31 commissioning that report from Dr Fergie.

32 A. Wél, | haven't seen the documentation in some time but

33 clearly, in my own mind, it was being commissioned on

34 behalf of the Lower Murray Aboriginal Heritage Committee

35 acting for or representing thiswider group, and also in

36 particular the women that Dr Fergie had identified when

37 she went to Goolwa on 19 and 20 June.

38 Q. Didyou get instructions from any of these five women
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about who could see the envelope, the contents of this
one envelope.
A. No, those instructions came through Dr Fergie.
Q. Didyou get instructions.
A. Not personally, but Dr Fergie got them on my behalf.
Q. But you never did.
A. Wéll, inasense, | got them through Dr Fergie.
Q. But you never sat down with any of these five women and
said something to the effect "We have got this sealed
envelope, what are your instructions about who can see
it'. You never obtained those instructions.
A. Wdll, | did obtain those instructions via Dr Fergie who,
as| say, was acting as my agent. | actually
commissioned her.
Q. Didyou giver her aletter of instructions.
16 A. | think - well, there may well be aformal letter, |
can't -
18 Q. But that would be on the file which has not so far been
19 produced. (NOT ANSWERED)
20 MR STRATFORD:  Presumably it was sent to Dr Fergie, so
21 | presume she'd haveit.
22 XXN
23 Q. A copy of it.
24 A. Yes.
25 Q. Theenvelopeitself, to your knowledge, was never opened
26 before it was sent off to Mr Tickner from the time you
27 got it.
28 A. Wdll, | got acopy, and | believe that Dr Fergie sent
29 another one to Robert Tickner.
30 Q. What happened to the Fergie report, the copy of the
31 Fergie report with the envelope, sealed envelope
32 containing the two appendices which was the ALRM copy.
33 A. Itwaskeptinalocked safe, asit were, alocked safe
34 filing cabinet.
35 Q. When have you last seen that.
36 A. Gosh, I think it was last year, | can't recall exactly.
37 Yes, it was - | don't know the exact date, but it was
38 some considerable time ago, it was during the ADJR
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proceedings | think.
Q. Have you spoken to Mr Tuckwell about the event of 9 May.
A. No, | haven't spoken to Mr Tuckwell about 9 May, not
that | can recall, anyway.
CONTINUED
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1 Q. Youhavenow told us, inrelation to the Fergie report
2 and the two secret appendices, that there isan original
3 and one copy which ALRM held, at least |ast year. Are
4 there any other copies. Presumably Dr Fergie has got
5 one.

6 A. I don't know of any other copies.

7 MSPYKE: | justindicate | don't know on what

8 basis Mr Abbott has made his presumption.

9 MRABBOTT: Sound anthropological practice, if
10 carried out in this case, would predicate that Dr Fergie
11 would have a copy.

12 COMSR: That is amatter that we may or may not
13 hear about in due course.

14 XXN

15 Q. I now want to ask you about a meeting that you attended
16 of 15 April.

17 A. Yes.

18 Q. Do you remember that meeting.

19 A. Yes, | do-well, | had two meetings that day.

20 Q. Thefirst meeting was with Mr Rathman, wasit not.
21 A. Therewas- well, the first meeting on that date, if |
22 recall, included Mr Rathman, but was a so with the
23 Minister, Dr Armitage.

24 Q. It wasameeting in addition to Mr Rathman and Dr
25 Armitage.

26 A. Sorry, Dr Armitage was at this meeting?

27 Q. Yes.

28 A. Yes, | canrecall that one.

29 Q. Some 25 people.

30 A. Yes, that would beright.

31 Q. That meeting was chaired by Dr Armitage, and it related
32 to the section 23 application that had been made and
33 granted.

34 A. Atthat stage, | don't think the application being

35 granted, the authorisation being granted, if you are
36 talking about the Minister for Transport's application.
37 Q. Yes.
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OBJECTION Mr Stratford objects on grounds of
relevance.

MR STRATFORD: | justinquire of Mr Abbott what this
hasto do with any of hisclients? It seemsto me he
has strayed right outside the instructions that he may
or may not have from his clients. It seemsto meto be
irrelevant to him and | object to it.

COMSR: How isthis going to be relevant to the
issue -

MR ABBOTT: Very relevant, because thisisthefirst
time that Mr Wooley says he has heard of women's
business being raised in relation to this area.

COMSR: Mr Wooley's evidence is quite clear,
isn't it, that before a particular date he hadn't heard
about it?

MR ABBOTT: Y es, and on 15 April he had heard about
it. Since |l am acting for those who suggest that this
women's business was fabricated, | am entitled to ask
him the circumstances in which he heard about it. |
will bevery brief. | submit | am at least entitled to
canvass thisimportant aspect of Mr Wooley's evidence,
because counsel assisting only just touched on it very
briefly.

COMSR: But it doesn't involve going into
details of the meeting, doesit?

MR ABBOTT: No, it doesn't involve going into the
details of the meeting.

XXN

Q. You remember the occasion we are talking about.

A. | canrecall the meeting with Dr Armitage, yes.

Q. Prior to meeting with Dr Armitage on 15 April, you
hadn't heard of women's business at all with reference
tothisareaat all, had you.

A. | hadn't, no.

Q. After the meeting, Dr Draper met with a group of men,
some of whom you were acting for.

A. Dr Draper wasthere, so was Sarah Milera.

Q. Whereabouts was that meeting.
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1 A. That was at the Department of State Aborigina Affairs.

2 Q. Soyouwere dtill there.

3 A. Yes

4 Q. | suggest it was at that meeting, which immediately

5 preceded the Armitage meeting, that you first heard of

6 the existence of women's business in relation to this

7 area

8 A. Itwaslater that day, yes.

9 Q. Not at the meeting where Dr Draper was spoken to by a
10 number of men and women in your presence.

11 A. Dr Draper had been present at an earlier time, but Dr

12 Draper wasn't present throughout the meeting. He came
13 in and went out.

14 Q. Atwhat meeting wasit, on 15 April, wasiit, that you

15 first heard about the existence of women's businessin

16 relation to this area.

17 A. Itwasameeting | had with my clients who included -
18 well, they were members of the Lower Murray Aboriginal
19 Heritage Committee, and they included Sarah Milera.

20 Q. Wherewasthis.

21 A. It wasthe boardroom of DOSAA.

22 Q. Who was present.

23 A. From memory, there was Robert Day, George Trevorrow,
24 Victor Wilson, Doug Milera, Sarah Milera, | think

25 Shirley Trevorrow may have been there, Henry Rankine may
26 have been there, and | think there were some other women
27 that were there, but | can't recall who they were.

28 Q. Dr Draper, was he there.

29 A. Not at thetimethat | learnt of the women's business.

30 Q. But during the course of that meeting, was he there when
31 the existence or otherwise of the women's business was
32 discussed.

33 A. Hewastherefor - he wasthere at alater stage, after

34 I'd heard from my clients.

35 Q. Of the existence, thefirst time, of women's businessin
36 relation to Hindmarsh Island.

37 A. Itwasthefirst timel heard about it, yes.

38 Q. Va Power wasthere.
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A. No.

Q. Was anyone else there, for example, from DOSAA.

A. Not at that time. Giventhat it was at DOSAA -

Q. Inthe boardroom.

A. Inthe boardroom, we certainly spoke to the CEO at one
stage, but about other matters, other matters not to do
with the issue that you're talking about.

8 Q. TheCEO isMr Rathman, isn't it?

9 A. That'sright?

10 Q. You had had a discussion with him, hadn't you.

11 A. I'd spoken to Mr Rathman about a number of things,

12 that's right.

13 Q. One of which was on the topic of whether or not your

14 clients could come up with anything more to support the

15 actions which you wanted taken in relation to Hindmarsh

16 Island.

17 A. | can't recall that conversation.

18 Q. Do you deny that you had such adiscussion on 15 April

19 with Mr Rathman.

20 A. | could have had that discussion with Mr Rathman.

21 Q. That was one of the purposes why the meeting was

22 convened in the boardroom at DOSAA, wasn't it, to seeif

23 the clients could come up with anything else.

24 A. It wasnot amatter of coming up with anything else. It

25 was amatter of - | mean, the situation was that we had

26 been told that day that the Minister wasn't going to

27 afford State protection, and it was a matter of

28 reassessing the situation, because we'd been acting on

29 the basis that the State Act would provide protection

30 with the information that had been presented.

31 Q. Andthe situation that had pertained after the Armitage

32 meeting was that the State Act hadn't provided the

33 protection that you thought it might, and so another

34 plan had to be adopted.

35 A. Itwasn't amatter of another plan. It wastalking

36 about the options, namely - well, | believe that it was

37 aprivileged meeting in any event. | don't want to go

38 into the details, but -

NOUIAWN
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Q. But, in any event, whatever the discussion was about
women's business, on this occasion, 15 April, one thing
isplain, it wasin the presence of awhole lot of men.

A. Weéll, general topic, yes. There was no detail.

Q. I put it to you that one of the issues which was
discussed was the channel area of theriver and its
significance to women.

A. | can't recall that being theissue. They weren't my
instructions, not at that time anyway.

10 Q. Wasthe suggestion that the arealooked like women's

11 reproductive organs mentioned.

12 A. Notinmy presence.

13 Q. Wasthe suggestion made by Dr Draper canvassed, that

14 this was the meeting of the waters.

15 A. Not on that occasion, that | can recall.

16 Q. Didyou not indicate to Dr Draper that it might be an

17 areathat he could take up.

18 A. No. Dr Draper was aready engaged in a survey of the

19 areawith some of my clients. It wasn't amatter of him

20 taking up anything. He was already engaged.

21 Q. You know the expression "meeting of the waters appears

22 in Dr Draper's report.

23 A. Yes, that's correct.

24 Q. When did you first hear of that, before you got the

25 report or after.

26 A. | think that | read about it - | think | may well have

27 heard about it earlier, prior to the report.

28 Q. From whom.

29 A. Wadll, that was a privileged conversation, but | heard it

30 from Dr Draper, who was actually working with my clients

31 at that time.

32 Q. How long before the date of the Draper report. We know

33 the Draper report isdated 29 April 1994. 1t is Exhibit

34 16.

35 A. I'mnot absolutely sure about this, but, if | did hear

36 it prior to the Draper - prior to reading the Draper

37 report, it would have been on or about the 18th, |

38 think, possibly 18 April.

OCO~NOUTR~ARWNE



O©CoO~NOORWNE

4342
RF 50K
T.J WOOLEY XXN (MR ABBOTT)

Q. What happened on 18 April.

A. | took further instructions from my clients.

Q. You wrote aletter -

COMSR: This general topic, you say that thisis
still covered by your clients -

MR ABBOTT: Yes, my clients interestsin
elucidating the date on which the story about the
women's business being specific to Hindmarsh Island and
the surrounding areas first swam into anyone's ken.

COMSR: Thiswitness? | don't know that you
can -

MR ABBOTT: Y es, thiswitness,

MR STRATFORD: | object to thisline of questioning
anyway. The plain fact of the matter isthat Mr Wooley
has told you when he first heard of women's businessin
agenera way. Hereally can't say any more than he
heard about it on 15 April. That really should be an
end of the matter.

COMSR: Thereis surely no contention about
that, Mr Abbott. The witness has said that prior to
that date he first heard about it. If that'sthe
information you are seeking, that's the information we
have.

MR ABBOTT: Very well.

XXN

Q. One of the letters that was tendered as part of your
statement is letter number 10, aletter from you to Mr
Tickner dated 20 April. Do you have that |etter.

COMSR: That is after the 15th.

MR ABBOTT: Yes, it is after the 15th April.

XXN

Q. Inthat letter you say on p.2 "In the course of the past
four days, my clients have reluctantly divulged some
secret sacred information about the Hindmarsh Island,
the lakes and the Coorong area, including the sea, in an
attempt to more clearly show the effect of the features
upon their cultural integrity and tradition. They have
given meinstructions to disclose thisinformation to
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you to assist your assessment of the importance of this
matter for Aboriginal people and, in particular, the
Ngarrindjeri people’. Then you set out a quote, which |
am not going to read. Where did that come from.

A. That quote was something | got from my clients with the
assistance of Dr Draper, who was actually working with
them at the time.

Q. Butitisalift from the Draper report, isn't it, which
didn't come into existence until 29 April.

OBJECTION Ms Nelson objects.

MS NEL SON: It isdated 29 April. It doesn't
necessarily mean it didn't come into existence before
then.

XXN

Q. But do you recognise that what is set out in this letter
appeared in areport which you didn't get, | assume,
until some time after 29 April from Dr Draper.

A. ltiscertainly similar. The phrasesare similar to
some of the information in the Draper report, | would
agree with that. | mean, | would be surprised if it
wasn't, given that it came from Dr Draper.

Q. | suggest to you thisisnot your clients words. Itis
Dr Draper's words, and that this information came, if it
came from your clients, from the pen of Dr Draper.

A. Certainly they are Dr Draper's words, but | wouldn't
disagree with that.

Q. Had Dr Draper sent you aletter or amemo which
contained thisinformation on p.2 of thisletter. He
must have, musn't he, for you to put it in the letter.

A. It was something provided to me. | mean, the
information was this - it was certainly a privileged
conversation. | was certainly giving advice.

Q. Weknow that, but privilege has been waived.

MR TILMOUTH: By who?

MR ABBOTT: By hisclients.
MR TILMOUTH: Not for my part.
XXN

Q. Theletter reads "They have given meinstructions to



O©Co~NOoOUPPWNE

4344
RF 50K
T.J WOOLEY XXN (MR ABBOTT)

disclose thisinformation to you'. Who are the clients
who have given you instructions, since Mr Tilmouth is
concerned about it.

A. Peoplethat | mentioned before, that were there on the
15th.

Q. The Lower Murray Aborigina Heritage Committee, for whom
Mr Tilmouth acts.

A. Mr Tilmouth, as | understand it, doesn't act for Sarah

Milera, and she was certainly there, and the situation
was that the clients were concerned that Dr Armitage and
the South Australian Government hadn't been taking their
claim serioudly enough, and that they had reluctantly
divulged information that they had been holding back,
information that was very sensitive. Asyou might
appreciate with Aborigina people, they are reluctant to
reveal information. It was clear to me, from my
instructions, that they were hoping to rely on the
archaeological and historical significance, but when
that had failed, asit were, it was necessary to reveal
information that they had, but were keeping back because
it was sensitive.

Q. Reveal or create, | suggest.

OBJECTION Ms Nelson objects on the ground this

witness cannot answer question.

MR ABBOTT: He might be ableto. He has chosen to
use theword “reveal'.

MR TILMOUTH: What part of your instructions enable
you to put that?

MR ABBOTT: All of my clientss have instructed me
that, in their view, this claim of secret sacred women's
business, site related to Hindmarsh Island, was made up
in April 1994.

MR TILMOUTH: How can Mr Wooley know that?

MR SMITH: Can | just interrupt to say, | don't
think you have to put up with abarrage of objections
from everybody at the bar table. Mr Wooley is
represented by Mr Stratford, and we should be only
hearing from him in respect of anything that is
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contentious or proposed to be inadmissible. So |
suggest that you don't allow counsel to berate you with
an array of objections from the body of the bar table.

COMSR: | am concerned with the question that
has been put to the witness, as to whether or not heis
in aposition to answer that question.

MR ABBOTT: That iswhy | have drawn his attention
to thisletter, which isawaiver of privilege. Itisa
release of information to Mr Tickner. No claim of

privilege could possibly be made in respect of it. |
want to know where it comes from, and the answer isit
came from Dr Draper, at least in the immediate sense.
And | want to know in what form: wasit aletter, a
report, a one page document, or whatever.

COMSR: Y ou are withdrawing the previous
guestion?

MR ABBOTT: Yes.

XXN

A. The situation was that it was something that was
presented in note form by Dr Draper to the meeting.

Q. Of what date.

A. | believe it was either the 15th or 18th. One of those
two days.

COMSR: That is consistent with the evidence the
witness has previously given.

XXN

A. Clearly, my understanding was that it was something that
he distilled from taking their instructions, and he put
it in anthro-speak, if | can use that term.

Q. Very good choice of words.

A. He showed them this passage to get their consent. In
fact, Sarah Mileralooked at it. She was happy with it.
| was then given instructions that this could be
divulged, and, as you can see, it was.

ADJOURNED 1.00 P.M.
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1 RESUMING 2.15P.M.

2 MRSTRATFORD:  Youmight recal that earlier we were
3 talking about the relationship between Mr Wooley and Dr
4 Kartinyeri and the matter was left in abeyance for meto
5 take instructions from Mr Wooley over the luncheon

6 adjournment as to how he perceived his relationship with
7 Dr Kartinyeri. And my instructions are that he regarded
8 Dr Kartinyeri as his client at the meeting at the Mouth

9 House on 9 May. And, asyou would appreciate, from my
10 earlier submissions, | say it doesn't make any

11 difference anyway whether she was there as a client or
12 asathird party generally interested in the meeting

13 that was going on. So, | say it isthe same result

14 either way. That is, whatever discussion Mr Wooley had
15 with Dr Kartinyeri should be regarded as subject to

16 legal professional privilege.

17 If you want to hear from me any morein relation to
18 that issue of third party and legal professional

19 privilege, it seemsto meto be quite clearly
20 established on the authorities, particularly when a
21 meeting isin place, a meeting with acommon purpose.
22 And you will recall, of course, that it isthe occasion
23 that is privileged and it is the occasion of this
24 meeting that should be privileged inits entirety, in my
25 submission.
26 There are references to third party privilege in the

27 rather recent book on "The Law of Privilege, by

28 McNichol. And thereisauseful passage, on p.45,
29 dealing with third party communications. And the
30 author, in that particular publication, saysthis:

31 "The second limb of legal professional privilege ... or
32 anticipated litigation.'

33 It goes on to refer to amatter of Nickmar and the
34 author saysthat:
35 “That particular case confirmsthat legal professional

36 privilege protects communications between third parties
37 and the lawyer or the client.'
38 But what | am saying here is that, at its highest,
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Dr Kartinyeri was in asolicitor/client relationship
with Mr Wooley and, therefore, the communication should
be aprivileged one. Atitslowest, Dr Kartinyeri was
there as athird party, as part of the common purpose of
the meeting and any discussion between Mr Wooley and Dr
Kartinyeri should aso be held the subject of legal
professional privilege.

So, regardless of the relationship, | say the result
isthe same.

COMSR: Isthat provided the occasion itself was

aconfidential one?

MR STRATFORD: Provided the occasion was an occasion

when legal advice was being sought and instructions were
being given and so on. And that is clearly the purpose

of thismeeting being listed in thefirst place,

arranged in thefirst place.

So, the answer to the question that was posed this
morning isthat my instructions are that Dr Kartinyeri
was a client of Mr Wooley's and that, in any event, even
if she was not aclient, she was there as athird party
to provide instructions to him for his common purpose of
taking instructions from his clients. And, accordingly,
either result meansthat it is the subject of legal
professional privilege.

And they are my submissions on the topic.

Perhaps | should mention one other matter. | know
my friend Mr Abbott will want to respond to that, but
there is one other matter | would mention and that was
in relation to the questions that | put to Mrs Dorothy
Wilson the other day. And that is anissuethat | would
like to speak on, before we resume this afternoon also,
but I will give Mr Abbott the answer chance to respond
to my submissionsin relation to the privilege question
first.

MR SMITH: If | could just say something?
COMSR: Yes.
MR SMITH: | think also you need to take into

account, when deciding whether thereisaprivilege



4348
KC 50L
T.J WOOLEY XXN (MR ABBOTT)

1 attaching to this conversation, that, if Doreen

2 Kartinyeri has put these mattersinto the public arena,
3 herself, you need to take that into account. We don't
4 know, of course, what it is that was discussed, but |

5 think that is relevant to deciding whether or not this

6 witness, on her behalf, can claim privilege for these

7 meatters.

8 | just put that to you, in case the whole topicis

9 already in the public arena, through Doreen Kartinyeri.
10 In which case, the privilege would be waived.

11 MRABBOTT: Mr Stratford, | think, has misunderstood

12 what | was suggesting he do during the lunch hour and
13 the fact that he has come back and saddled up two horses
14 on Mr Wooley's behalf was not a consequence which |
15 thought would occur. 1 rather thought that they would
16 go and see Doreen Kartinyeri and ask for her views, as
17 sheisthe purported client. And | would like to ask Mr
18 Wooley what, if any, attempts have been made to see A.
19 Whether Doreen Kartinyeri claims to be the client, and
20 B. Whether she wishesto maintain a claim of privilege.
21 The claim of privilege, at al times, isthe client's,

22 not the lawyer's and the person who ought to be

23 asserting this, in view of the question mark which hangs
24 over it, is Doreen Kartinyeri.

25 MR STRATFORD: | don't know if | can help there, but it
26 is my understanding that, at one stage, when Ms Layton
27 was before you, she provided the Commission with a

28 letter to which there were some other |etters attached.

29 And | think those other |etters were from people who had
30 indicated to you that they didn't waive privilege.

31 | don't think | have a copy of the letter. 1'm not

32 sureif one of those lettersis from Dr Kartinyeri. If

33 there is such aletter from her and she doesn't claim

34 privilege, then | suppose that answers Mr Abbott's

35 guestion, but I'm not sure.

36 COMSR: | can't specifically recall it, but it

37 probably wasn't -

38 MRSTRATFORD: It may be something that | have -
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COMSR: A matter of immediate concern, at that
time.

MR STRATFORD:  No, my recollection isthat it formed
part of aletter that -

MR SMITH: Asto the production of thefile.

MR STRATFORD: | see, asto the production of thefile.
My memory is not entirely accurate, but not too bad,
nonetheless. It is attached to the letter sent to you,
Commissioner, dated 10 October.

COMSR: | was thinking you were talking about
something more remote in time.

MR STRATFORD:  No, it was 10 October and it isaletter
from the Chairperson and the Treasurer and others of the
Aboriginal Legal Rights Movement and it has attached to
it some other letters that have been signed by peopleto
whom the ALRM has written.

COMSR: That's right, yes.

MR STRATFORD:  And one of the peopleis Dr Kartinyeri
and she - | don't know her signature, but she appearsto
have signed the bottom of the letter dated 2 August.

And dated the letter or dated her signature 2 August,
indicating that she certainly doesn't waive privilege,
but | suspect that that isreally morein relation to
thefile, but | should think that is areasonable
indication of her attitude to the privilege issue
anyway.

COMSR: It may be, although, on the other hand,
one could argue that, having specified that it isthe
file, that she has excluded the others.

MR STRATFORD: | think it would be areasonable
assumption to assume that Dr Kartinyeri and the others
wouldn't be waiving privilege.

MR ABBOTT: I will respond.

First of all, you don't pick up clientslike a
magnet attractsiron filings. A solicitor and client
relationship comes into existence as aresult of a
conscious attempt of both partiesto createit. The
reason for that is that the very relationship givesrise
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to thisrare privilege which is not granted between

priest and penitent, doctor and patient, or any other
circumstance whatsoever other than solicitor and client.
And, for it to arise, in my submission, there must be
clear and unequivocal evidence that Doreen Kartinyeri
was the client, that Mr Wooley was the solicitor and
that, rather than just handing out gratuitous advice
around the place to those that wanted to receiveit, or
make himself available generally to be consulted by

10 those who chose to consult him, that is not the creation
11 of asolicitor and client relationship. | say that not

12 in criticism of Mr Wooley, because he is entitled to be
13 there and ALRM are entitled to provide alawyer. But,
14 if they send alawyer along to a meeting, whether it be
15 at the Nungas Club, the Mouth House, Kalparin, or

16 anywhere else, and that lawyer makes himself available
17 generally to give advice to members, people who are
18 there to seek it, it cannot said that that establishes a

19 solicitor/client relationship to anyone that avails

20 himself of that free service. And | submit that that,

21 at its highest, iswhat has happened here. Mr Wooley
22 has been available. 1t iswell-known, | would suggest,
23 that he was there to assist, if asked. And the mere

24 fact that Doreen Kartinyeri chose to speak to him does
25 not create a solicitor/client relationship.

26 COMSR: Yes, | don't know if anyone else wants
27 to be heard.

28 COMSR

29 Q. Butit seemsto me that that must be so, Mr Wooley.
30 That, indeed, | have found it alittle difficult to

31 follow what you are putting to me in respect of acting
32 generally for the community. For people to whom you
33 haven't spoken and from whom you have no instructions,
34 but you consider them part of your clients.

35 A. Inrelation to Doreen Kartinyeri, if | can just further
36 advance the position there? | expected to see Doreen
37 Kartinyeri there that day.

38 Q. No doubt.

OCO~NOOIRAWNE
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A. To get - but to specifically get information from her.

Q. Yes.

A. Shewasn' just one of the group generally speaking.
She was there, in my mind, specifically to give me
information that would be used in the furtherance of the
next steps that we would take. And it looked, at that
stage, like it would be to further pursue the s.10
application. So, it was very important to speak to her
specificaly in relation to that. And that she was - it

wasan -

Q. You understood that she would be giving you some
information.

A. Yes, | understood that she would be down on Hindmarsh
Island, at that time. | saw that as a perfect
opportunity to actually speak to her aswell asawider
group. | had hoped to also speak to awider group, but
one of my main purposes in going down there was to get
some further information -

Q. From Dr Kartinyeri.

A. From Dr Kartinyeri, in particular.

COMSR: | don't think, on that basis, | could
say that she, therefore, became aclient.

MR STRATFORD:  Butitisthe other leg of my
proposition that Mr Abbott hasn't addressed. | say
that, even if she wasn't aclient, the situation is
still privileged, because she was a person providing
instructions and information to Mr Wooley for the
purpose he was down there -

COMSR: On behalf of hisclients.

MR STRATFORD:  On behalf of hisclients. 1t would be
likeif, because | was working hard at the Commission
here | was having some matrimonial difficulties at home
and | consulted Mr Smith about it and then | had spoken
to someone else about it -

COMSR: | don't want any confessions, Mr
Stratford.

MR STRATFORD: But, you see, thereisthis privilege,
the topic can be discussed and some advice might be
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taken from athird party. That isinformation that must
be held part of the legal professional privilege. And,
as| say, that it existsand is clearly defined is set

out in precise detail in this book by McNichol "The law
of Privilege. It deals specifically with the third

party privilege situation and it is something that is
clearly recognised. And | say here it matters not

whether Dr Kartinyeri isaclient or athird party in

the terms contemplated by the author. Theresultis
the same. Legal professional privilege must apply.

COMSR: Y es, but what | was putting to Mr Wooley
was, if the occasion on which you obtained the
information was an occasion where there wasn't any
confidentiality, for instance, if you were talking about
your matrimonial problemsin front of everyone at the
bar, that would scarcely be confidential, would it?

MR STRATFORD: | would agree with that.

COMSR: So, we have a Situation where, as|
understand it, there were persons present who were not
clients of Mr Wooley's on this occasion.

COMSR

Q. Or have | misunderstood the situation.

A. | thought they were clients, at the time, because they
all seemed to have acommon interest. Namely, the
heritage protection issue. And that's why they were
there. If they hadn't been there, they wouldn't have
been interested in the heritage protection issue.

COMSR: No doubt they were bound together by a
common interest, but some may have been clients and some
not. And some may have had one point of view and some
may have had another. But are you saying that this
occasion was an occasion of confidentiality?

MR STRATFORD:  Yes, | am. And that is my submission.
| say it isan occasion which attracts legal
professiona privilege. Mr Wooley went down thereto
obtain instructions and provide advice to his clients
and take instructions from others who had information in
relation to the central issue that the clients were
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interested in. | say that there is this common purpose
for the meeting and, because of that common purpose, the
meeting itself should be held confidential as under the
umbrella of legal professional privilege.

CONTINUED
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COMSR: Is not this the same meeting where
previoudly | have ruled that legal professional
privilege didn't apply?

MR STRATFORD: | don't know if you ruled that in
relation to any submission that | made. | think that

that was part of an exchange you had with Mr Tilmouth.

COMSR: On the basis that the persons there were
not in the category of clients but were more, one might
say for the purpose of argument, strangers.

MR STRATFORD:  I'm prepared to categorise them as third
parties, people who were going to provide information to
Mr Wooley in support of matters he was conducting on
behalf of hisclients.

COMSR: If this was a conversation between Mr
Wooley and Dr Kartinyeri which wastaking place, asit
were, so that it could be heard by all who were present,
and among those present are third parties, | would think
then it's not protected by the privilege under those
circumstances.

MR STRATFORD:  With respect, | would disagree with that
particular view. Infact, if Dr Kartinyeri, who had
been invited to this meeting to provide information to
the direct clients of Mr Wooley, gave information to the
clients, it would till attract privilege. Evenif she
spoke to everyone who was there, it would still attract
privilege, in my submission, because what she was doing
was providing information to Mr Wooley which he could
use to advise his clients.

COMSR: So you say notwithstanding that other
persons may have been present.

MR STRATFORD:  Yes.

MR ABBOTT: The Nickmar case doesn't stand for that
proposition being advanced, namely if alawyer goes out
and interviews witnesses, the occasion isentirely
privileged. Indeed, that can't be the situation. It's
not a communication which is privileged, and it's not a

communication to which legal professional privilege
attaches. It's never been the rule that alawyer going
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out and making investigations on behalf of aclient has
aprivilege attaching to everything he saysto the
person being investigated or the person who he seesin
the course of those investigations. It can't be so.
Otherwise, we'd send lawyers out and not insurance
investigators on the basis that anything that happened
could never be the subject of questions.
COMSR: If thisis ameeting at which persons
who don't claim that it was a privileged occasion, and
who are not in the category of either client or witness
or informant, were present, and the information is being
made freely available to them, | don't think it isan
occasion of privilege.

MR STRATFORD: | understand.

COMSR: Y ou understand on the basis that you
might not agree with it, but you understand.

MR STRATFORD: | respectfully disagree with it, as
politely as| possibly can.

COMSR: | understand that Mr Stratford.

MR STRATFORD: It does seem to me - you remember I'm
advancing this claim of privilege on behalf of others
apart from Mr Tilmouth's client. Mr Tilmouth can speak
for those people.

COMSR: | appreciate that.

MR STRATFORD: I'm really only speaking for those
people who aren't here and who aren't represented,
becauseit's my view that a solicitor has the right to
claim privilege in the situation that we're in here.

That's why the claim is advanced. Really, | don't want
to take up any more of your time, | can't do more than
put it to you and, if you're against me, well, as
gracefully as| can, | will get on with it.

COMSR: There may be another argument asto why
it should be confidential. Inany case, | don't know
the nature yet -

MR STRATFORD:  It'sone of the problemsthat we havein
not hearing from the Australian Government Solicitor in
relation to the s.10 application to seeif it'samatter
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associated with that. That might put a different
complexion on it.
COMSR: | might have to steer clear of that.
MR STRATFORD:  We're not hearing from anyone on that.
Obvioudly it involves the s.10 matter.

COMSR: I've been very conscious of the fact
that | have to be cautious in that area
MR ABBOTT: | will make surethat if that arises,

well steer clear of it. May | takeiit, then, that |
have permission to ask the question.
COMSR: Yes.
MR STRATFORD:  Can we sort out the parameters of the
question being asked.
XXN
Q. Itrelatesto the 9 May discussion that you had with
Doreen Kartinyeri earlier intheday. (NOT ANSWERED)
COMSR: Thisisn't at the meeting.
MR ABBOTT: Yes, a the Mouth House.
MR STRATFORD:  Doesthat mean that you've ruled that
legal professional privilege does not attach to any part
of the meeting at the Mouth House?
MR ABBOTT: She hasn't ruled that. Indeed, |
haven't asked your client to tell us about his
discussions with George Trevorrow and others who were
clearly, on his say-so, clients. Just Doreen
Kartinyeri. | sought arulinginrelation to his
discussion with Doreen Kartinyeri, not at largein
relation to everyone at the Mouth House.
MR STRATFORD:  All I'mtryingto doisclear up the
parameters.
COMSR: Yes, it's not always easy to clarify.
XXN
Q. I'mreferring to adiscussion you had earlier on at the
Mouth House on 19 May with Doreen Kartinyeri. She
approached you in the presence of others.
A. WEéll, she asked me questions.
Q. What did she ask.
A. She enquired about the s.23 authorisation, there was
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conversation about that. 1, in fact, made enquiries of
her. To actually say exactly what | said could well be
as.35 problem, because | more or less paraphrarsed, |
guess, the quintessential element of Draper.

Q. You asked her whether she knew about it.

A. | didn't say that, | said that | had an understanding,
and | put my understanding.

Q. Toassist us, isthat the understanding that you've

subsequently set out in the letter.

A. Sorry, which |etter are we talking about?

Q. That'stheletter of 20 April, the one | put to you just
before lunch.

A. Yes, certainly. | just needto gotoit to be
absolutely certain.

Q. I'mtrying to identify the material so that we don't
have to mention it in open hearing. It'snumber 10in
thelist of documents attached to your statement.

A. Actualy it wasn't that, it wasn't exactly that.

COMSR

Q. Wasit in substance something like it.

A. If I can just have alook at the Draper report, | could
possibly point you to it.

XXN

Q. Yes, that would be acceptable. Exhibit 16 isthe Draper
report. (NOT ANSWERED)

MR SMITH: The draft Draper report in thisbundle
of documents should be suppressed. Well, it's an edited
version of the report of 29 April, which is already an
exhibit and has been suppressed.

COMSR: Right. Thisisasuppression order in
respect of it?

MR SMITH: | think it might be number 16.

COMSR

Q. If you could just point to the excerpt and not read it
aloud.

A. Yes, certainly. | think it's mentioned a couple of
timesin Dr Draper's report, but if you go to p.4, 3.3.
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XXN

Q. That, I think, is public, it's the section of the

meeting of the waters.
A. It'sthe bit afterwards, in particular the -
COMSR

Q. Let'snot read it line by line.

A. I won'tread it. Thethird line, I suppose, commencing
“creation’, through to “region’. | made areference

that | understood that the area was important to
Ngarrindjeri peoplein those terms, and that | said to
her -

MR ABBOTT: Weéll, | submit that'sin the public
domain, it's not more than some of what isin the
Saunders report. Do you have the Draper report,
paragraph 3.3, line 3 from the word "creation’ to
‘region’, it's about 12 words.

COMSR: Isit necessary in any case?

MR ABBOTT: No.

XXN

Q. So you spoke to Doreen Kartinyeri on that topic.

A. Yes. Infact said to her that | was aware that
Hindmarsh Island was important in this regard, and that
it wasimportant to all Ngarrindjeri peoplein that
regard.

Q. You were aware because Dr Draper had told you.

A. No, I'd read the Draper report. We are talking about 9
May’?

Q.Y

A.

I rece|ved the Draper report on 4 May. | said to her
that it was important that more detail of the
significance was actually revealed so that it would give
Tickner more substance, that it was important that the
detail come out, in a sense.

Q. What did she say.

A. Shegot quite upset and she said - in fact, before that,
| also said to her that, in the Northern Territory,
Aboriginal people, women, in these sort of gender
specific issues, sometimes made honorary women of
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certain men so that they could impart gender specific
information, and that that was a practice in land

claims, where an Aborigina woman might tell one man
only thisvery specia information, and that no other
man might know about it, but because this one man was
important to make a decision to, in essence, save a

site, that man could betold. | said 'Y ou may have to
tell, if no other man in the world hears about this, you
may haveto tell Tickner'. She got very upset and said
there was no way in the world that she was telling
Tickner thisinformation, no man could know it, that it
was very, very important, and that she'd tell itto a
woman, but not aman, and | suggested that she could
speak to Mr Tickner's female adviser, and | said at that
stage, well, | thought | should, "I think | shall

arrange afemale anthropol ogist to deal with the matter
becauseit's really outside of my capability to get
information’, and | also said that if Mr Tickner did get
involved, | thought afemale reporter should be
appointed.

Q. Thisisall before George Trevorrow points his walking

stick at the map and says "What does it ook like'.

A. Yes, thiswasall before then.
Q. Did you reduce this discussion to any note form.

A. No, | didn't.

Q. Sothereisno notesin existence of it.
A. I'mjust thinking about that. | may have actually made

notes of that. | certainly didn't make notes about
reference to the letter and the pointing at the aerial
photograph, which I, well, | considered that peripheral,
In asense, to my main purpose for being there, and the
main purpose was to find out more information to put to
Minister Tickner. | must admit | came away disappointed
that | didn't get much information, but | respected what
| was being told, and realised that certainly women had,
you know, women had to be involved init, and also |
guess | also redlised, or | hadn't realised earlier but

it brought it home to me, that the fact that | was aman
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dealing with this issue had probably inhibited alot of
thisinformation coming out.
Q. | suppose you were pretty disappointed, then, that all
the women could come up with was MFI 206 which, in your
view, was not enough, and that was even after you had
this discussion with Doreen Kartinyeri.
OBJECTION Mr Stratford objects.
MR STRATFORD: | object to that question. Asl
understand it, MFI 206 isthe letter that was sent off
to Mr Tickner. Now | haven't got a copy of that, but my
understanding is that that was prepared at least in two
parts, so | think for the question or any question to be
put to Mr Wooley in relation to the letter, my friend
should at least try and identify which part of that he
isreferring to because, as | understand the evidence Mr
Wooley has given, he never saw what has been referred to
by my friend Mr Abbott as the paste and cut on the
front, whatever it was.

XXN

Q. | meant the letter MFI 206 as you saw it.

A. | wasn't disappointed. | realised that it showed their
reluctance to reveal information that | knew they had
because of Draper, and that it really did show a
complete reticence on their part, and the reason |
disregarded it as being important was because it didn't
take it any further than Draper.

Q. You now know that even though it was rewritten, al that
additionally included was lifts of material out of
Draper.

A. Yes. Likel say, | think that my comments possibly made
them think about putting more, but even when it came to
that they were, | think, cautious enough to only put a
lift from Draper.

Q. That, of course, is speculation.

A. Likealot of other things.

Q. When did you first hear of a claim that there was some
similarity between the area of Hindmarsh Island and
women's reproductive organs.
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1 A. | think it may have beenin the media, I'm not sure.

2 Q. It'snot aclaim that has ever been voiced to you by

3 Doreen Kartinyeri.

4 A. No. | mean| think - | must say that in relation to the

5 instructions | received with respect to the significance

6 of the areato women, they came through Dr Fergie. The
7 9 May meeting confirmed for methat | had to employ

8 someone, a woman, a specialised woman, to get this

9 information, and that really it wasn't for me to do any

10 more than receive areport, and my instructions, |

11 guess, came synthesised through an anthropol ogist.

12 Q. Canyou put adate on it, then, even though it was in

13 the media, perhaps a month, when you first learned the
14 claims of a comparison of the areawith female anatomy.
15 A. I find that very difficult at this point in time,

16 because there's been so much mediainterest, and this

17 comment has been made so many times.

18 Q. Wecan be certain of this; it was after Tickner made his
19 25 year ban.

20 A. Yes, | think, yes. I'd agree with that, yes.

21 Q. Haveyou heard of the other claim that was ventilated in
22 the public, namely that women went to Hindmarsh Island
23 to abort foetuses.

24 A. | actudly first heard about that claim in the Federa

25 Court proceedings.

26 Q. Inlate 1994.

27 A. Yes, that'sright.

28 Q. Youhadn't heard it before.

29 A. No, | actually hadn't heard that before.

30 Q. Haveyou heard of the Ngarrindjeri Lands and Progress
31 Association.

32 A. Yes, I've heard of that.

33 Q. What arethey.

34 A. Fromwhat | understand, it's acommunity organisation,
35 incorporated body, that works out of Meningie. They run
36 Camp Coorong, | think, they run cultural tours, it does
37 anumber of things. I'm not completely au fait with its
38 operation.
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1 Q. Wereyou acting for them in May 1994.

2 OBJECTION Mr Stratford objects.

3 MRSTRATFORD: | objecttothisquestion. It certainly
4 can't have anything, | don't think it's got anything to

5 do with the enquiry, let alone Mr Abbott's clients. |

6 can't seetherelevance at all, so | object to the

7 guestion.

8 MRABBOTT: If he wasn't acting for them, it may

9 have some relevance.

10 CONTINUED
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1 COMSR: | don't know that that's a basis.

2 MRABBOTT: | ask that | be permitted to ask whether
3 he was acting for them.

4 XXN

5 A. Inwhat regard?

6 Q. Inany regardin May 1994.

7 A. Not that | know of. | certainly gave George Trevorrow
8 some advice about an NLPA matter at some stage. That

9 was fairly brief advice.

10 Q. I don't want to ask you what it was.

11 A. But May 1994, | don't think so. I'm not absolutely sure
12 though.

13 Q. The meeting at the Mouth House that you were at, who had
14 asked you to go there.

15 A. Itwasether Georgeor Victor. | think it was Victor

16 actually.

17 Q. Areyou aware who had arranged the meeting.

18 A. | understood that Victor Wilson organised the meeting.
19 Q. Andyou were aware that Doreen Kartinyeri would be
20 there.

21 A. Yes, that'sright.

22 Q. Wereyou aware that the Ngarrindjeri Lands and Progress
23 Association had arranged the meeting through Victor.

24 A. No, | hadn't been aware of that.

25 Q. And that they brought Doreen Kartinyeri to the meeting.
26 A. No.

27 Q. Andthat DOSAA paid for it.

28 A. No, | didn't know that either.

29 Q. You had no hint then that aletter was going to be

30 prepared for Tickner on that day.

31 A. No, | didn't-1 certainly didn't realise that the women
32 were going to produce aletter, but when it was

33 produced, it was a matter for them. It wasn't a matter

34 for me.

35 Q. Of the names of the women on MFI 206 - there are some 16
36 names.

37 A. Yes
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1 Q. A large number of those persons, to your knowledge, were
not at the Mouth House.

A. Yes, I'd agree with that - well, certainly not whilst |
was giving advice.

Q. Apart from discussions with Doreen Kartinyeri you've
told us about, and discussions in the presence of women
that you have told us about, did you have any other
discussion with any other woman on that day.

9 A. Any other woman on that day?

10 Q. Yes, 9May. | am not talking about casual chitchat.

11 A. Youmeanintermsof giving legal advice?

12 Q. Intermsof discussing matters referrable to this Royal

13 Commission, Hindmarsh Island and its suggested

14 sacredness and secret knowledge in relation thereto.

15 A. No, | can't recall anything outside of the Mouth House.

16 Q. You havetold usthat you weren't aware of MFI 206 in

17 itsfinal form until you were involved in the Federal

18 Court proceedings.

19 A. Yes, that's correct.

20 Q. Youweren't aware that anyone had gone off to fax the

21 letter to Mr Tickner.

22 A. No. Likel say, soon after | read the letter, the

23 discussion - it wasn't a discussion, the pointing to the

24 aerial photograph and the comments by the men were had,

25 | very shortly thereafter went outside -

26 Q. But | am just suggesting to you that, having given your

27 professional opinion - this, in essence, wouldn't be

28 enough for Tickner - are you telling us that you were

29 never subsequently consulted as to whether, in any

30 modified form, it might be enough.

31 A. That'scorrect.

CO~NOOITRA~WN

32 COMSR: Y ou are not going to go over matters
33 that have aready been covered?

34 MRABBOTT: No.

35 XXN

36 Q. Youwereawarethat at the time of the meeting of 15
37 April, that's the meeting with Armitage, and thereafter
38 inthe DOSAA boardroom, you had been informed, | think a
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couple of days previoudy by ATSIC, that further
information would be needed, in essence, if the Minister
was to do anything. Do you remember the letter or the
fax of 12 April.
A. Fax of 12 April? Whose fax to who, sorry? | don't know
what, off the top of my head, you are talking about.
COMSR: A lot of this, of course, must traverse
the ground of the application to the Minister. Asyou
are aware, | am trying to be extremely cautiousin that
area.
MR ABBOTT: | will phraseit another way. 1 will
put it in State terms.
XXN
Q. You had adiscussion before the meetings of 15 April
with members of the Department of Aboriginal Affairs,
did you not, at which you discussed the issue that
Tickner had, at that time, insufficient information for
adeclaration and needed more, and what had been
presented was not enough.
OBJECTION Mr Stratford objects on the grounds of
relevance and it being dangerously close
to the problems with s.10 of the Federal
legislation.
COMSR: Thisissurely notinissue. The
witness has said the time from which he became aware.
MR ABBOTT: Yes, it isthe time from which he became
aware, but | want to ask him the time at which he became
aware that what they had was not enough, how closely
that was related to the first claim of women's business.
COMSR: Perhaps we can put that to the witness
in those terms.
XXN
Q. Do you agree that the disclosure to you, or the
revelation, asyou call it, was reveaed to you, the
existence of women's business associated with Hindmarsh
Island and the areain general, within days of your
learning, in one way or another, that the information
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that had been supplied to Mr Tickner was not enough for
him to make a declaration.

A. No. | think that that's a distortion of what - | don't
mean any disrespect, | think that view isadistortion
of what really was occurring. The situation was, if |
can just explain it, the information that we presented
to the State Government was based on historical and
archaeological information, and it was that information
that would not have been sufficient for Mr Tickner to

make an order. The reason isthat thereisadistinct
difference -

Q. Wedon't have to go into the reasons.

MR TILMOUTH: Let him answer.

MR ABBOTT: | am happy for him to answer. | just
didn't want him to trespass upon matters that might be
objected to. If you are insisting that he answer, let
us have the answer.

COMSR

Q. Itisnot aproblem in terms of Section 35 or any other
matter where cautiousness is concerned.

A. | hopenot. | don't think itis. | mean, the situation
isthis, that really you have a State piece of
legidlation that is much wider in its application than
the Federal legidation. It covershistorical - it
protects historical and archaeological sites of
significance, even though they might not be part of the
living tradition. If you look at the Commonwealth Act,
the Commonwealth Act doesn't give that protection. The
significance of the 15thisthis, at about that time it
became patently obvious that the State Government was
not going to provide protection under the State Act.
Therefore, we had to look at the Commonwesalth Act more
seriously. The Commonwealth Act would not accord us
protection on the information that we had provided to Dr
Armitage, because you have to -

Q. It covered different things. It wasn't aswide asthe
State Act.
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A. That'sright. You actualy have to prove different
things under the Commonwealth scheme. Y ou haveto
actually show that it is part of aliving tradition. Of
course, when you are talking about living tradition, you
are talking about things that are more sensitive
culturally, things that people don't want to reveal
unless they have to, and we have a situation here where
people don't want to reveal things until they have to.
They had to at this point in time because the State Act

was not providing protection. They had no aternative,
and that's the significance of thetiming. That is
certainly theway | saw it.

Q. Asyou know, we are concerned in this Royal Commission
with whether they revealed it or whether they fabricated
it.

A. If | had been aware that there was fabrication, | would
not have continued to act. It was quite clear to me
that there was no fabrication.

Q. You had been requesting a Federal declaration since
December 1993.

A. Yes, that's correct.

Q. Onor after 12 April, you were told that there would
have to be something of a cultural significance to add
to the existing historical and archaeological evidence
before a section 10 order could be made.

A. Yes, | knew that. | knew that in December, but the
reason - sorry, | knew that in December.

Q. But specifically, it wasreinforced after 12 April and
just before 15 April, wasn't it, at the meetings you had
with DOSAA and with your clients.

A. It wasreinforced because the Commonwealth - my view of
things was that the Commonwealth were waiting for the
State process to be exhausted, and it was quite clear
that they would not step in if the State was going to
provide protection, and at about that time, between the
12th and the 15th, it was quite clear that the State
Government were not going to step in. It was on news
broadcasts, the Premier himself said it in press release
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- in mediareports, the Minister for Transport said it,
and Dr Armitage more or less said it on the 15th when we
met with him.

Q. By the end of the meeting with Armitage on the 15th, it
was clear to you that, if there was any route down which
ALRM would haveto go to protect thisasasite on
behalf of the claims made by your clients, it would have
to be the Federal route.

A. Yes, | think that - well, there was obviously the option

of ajudicial review.

Q. But putting that aside, the strategy was the Federa
route, wasn't it.

A. That'sright. We'd always - if you read the
correspondence, we'd always kept that option open and,
in fact, we were using that as a bit of alever
throughout.

Q. That'swhy it was only after the 15th that you first
learned of the claim of women's business being
referrable to Hindmarsh Island.

OBJECTION Mr Stratford objects on the ground of

relevance,

MR STRATFORD:  Hedid say the 15th, not after. He said

it several times. He doesn't need to say it again.
This has got nothing to do with Mr Abbott's clients, so
| object.
MR ABBOTT: | accept that | have asked that before.
COMSR: Wereally haven't got timeto traverse
things over and over again.
MR ABBOTT: | will get onto something else.
COMSR: Only if it is something that we haven't
touched on before.
MR ABBOTT: Y es, something we haven't touched on

before.

XXN

Q. It concerns an interview between you and Doug Milera, do
you remember that.

A. When are you talking about?
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Q. I amtalking about 1995, and an interview that you had
with Doug Milera, in which you took a statement from
him.

A. Yes

Q. When was that.

A. Thedate - | saw Doug twice. Can you be abit more
specific about this?

Q. Yes. It wasthe occasion of the interview at which you
told Doug that ALRM would pay for private investigators
to be sent down to interview the various people he had

had contact with.

OBJECTION Mr Stratford objects on the ground of

relevance,

MR STRATFORD: | have no brief for the ALRM, but really
this has no relevance to the inquiry before you. It has
no relevance to Mr Abbott's clients.

MR ABBOTT: It has considerable relevance in
relation to Mr Milera. Thiswitness has interviewed
Doug Mileratwice, once on 11 June, at Sexton Street,
Goolwa, and once -

COMSR: Let's assume he has. For the sake of
determining this matter, how isit relevant to your
clients interests?

MR ABBOTT: Only that our caseisthat Doug Milera
knows the truth, hastold it, and that nothing he has
told Mr Wooley would deny the veracity of what he has
publicly said, which isin support of my clients.

MR STRATFORD:  On another point there too, | am not too
sure what the relationship, if any, between Mr Wooley
and Mr Milerawas at that time. Y ou will remember that
Mr Milera-

MR ABBOTT: If there has been any solicitor/client
privilege, it has been waived by Mr Mileralong ago, |
would have thought.

MR STRATFORD:  Shal | continue?

COMSR: Yes.

MR STRATFORD: | just mention that perhaps we haveto
worry about the relationship between Mr Wooley and Mr
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Milera because it may bethat at that time Mr Milerawas
aclient of Mr Wooley's, in which case it would probably
be a privileged communication. Again, | am not

currently acting for Mr Milera, and | don't think | have
taken specific instructions on this topic.

We would need to determine, in my view, first of

all, whether or not there was any solicitor/client
relationship between Mr Waooley and Mr Milerabefore Mr
Abbott can ask any questions on this topic, even
assuming they were relevant.

COMSR: Perhaps we can deal with that first
issue of whether Mr Wooley considered Mr Milerahis
client at that time.

MR STRATFORD:  Obviously heisnot now. Obvioudly at
one stage he was and at some stage he ceased to be. We
have to determine that date.

WITNESS: Do you want me to answer that question?

COMSR

Q. Yes

A. | wasn't sure whether Mr Abbott was going to ask it
again. Clearly, Mr Milerawas my client at that time.
| had been acting in relation to the Federal Court
proceedings. Mr Milerawas a party to those
proceedings. Those proceedings are still undecided, as
it were. | am certainly acting for him. He was a named
party in Federal proceedings. | wasasolicitor on the
record. | was taking instructions from my client.

Q. Inrespect of those matters.

A. | wastaking instructions about my instructions.

MR ABBOTT: In view of that, I will not pursue that.
In not pursuing it, | don't accept it, but | think there
isan issue and we don't have time to explore it.

XXN

Q. Let me ask you about another occasion with Mr Milera
which involved one of my clients, which clearly was not
protected by professional privilege, that is, the
meeting of 9 June 1995 at the Nunga's Club. We have had
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evidence from one of my clients, Beryl, that you were
present at that meeting with aMr Charles.

A. | was certainly present at the Nunga's Club with Chris
Charles. Whilst the meeting itself was being carried
on, asit were, we were sitting in Isobel Norvill's
office. Wewerethereto giveadviceif caled upon,
and we basically weren't called upon.

Q. I dont want to gointo it at length, but that's the
meeting at which Doug Milera spoke to the meeting,

10 confirmed that what he had said publicly and to the

11 press, that isto Channel 10, wasthe truth. Do you

12 remember that.

13 A. I wasn'tintheroom. Likel say, | wasactually in

14 Isobel Norvill's office. The meeting was actually

15 taking part in another place of the building.

16 Q. Youdidn't hear it.

17 A. No, | didn't.

18 Q. You didn't hear anything that Doug said that night.

19 A. No, | didn't even speak to Doug. | saw him at a

20 distance. That'sall.

21 Q. I will not ask you any more questions about that. The

22 last matter | want to ask you questions about is the

23 daughter of Pinkie Mack. Do you know who | am speaking

24 of.

25 A. | know who you'retalking of, yes.

26 Q. Didyou have any contact with her before her death.

27 A. No, | think I met her once some time ago, unconnected

28 with this matter.

29 Q. Haveyou seen adocument said to be an affidavit of

30 hers.

31 A. Ithink 1 have. Yes, | think | have. | am not quite

32 sure where.

33 Q. Perhapsat the ALRM.

34 A. Could have been there, yes.

35 CONTINUED
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Q. Inwhat circumstances did you see that document.

A. | think that it was a copy - ook, I'm - | am just - you
know, | am not absolutely sure what the circumstances
were, but | did seeit, at one stage. | read it.

Q. | takeit that, for usto get a copy of it, we would
have to subpoenathe ALRM.

A. | suppose. | can't speak for ALRM.

Q. MrsBetty Fisher's transcripts or notebook, have you
seen either.

10 A. No, | have never seen that.

11 Q. You have never seen either.

12 A. No, | havent.

13 MRABBOTT: | have got no further questions.

14 CROSS-EXAMINATION BY MR MEYER

15 Q. I want you to cast your mind back to the meeting at the

16 Mouth House that Mr Abbott has been talking about at

17 which Doreen Kartinyeri was present. Y ou have said that

18 you were shown the letter, that is, MFI 206, without the

19 additionstoit.

20 A. Yes.

21 Q. You said wordsto the effect that there wasn't

22 sufficient material in that letter to enable Mr Tickner

23 to make a declaration.

24 A. Yes.

25 Q. We had got to that point.

26 A. Yes.

27 Q. Thisafternoon you have given some evidence in relation

28 to a conversation that you then say took place with

29 Doreen Kartinyeri.

30 A. Yes, that conversation actually occurred before the

31 letter was produced.

32 Q. What | am seeking to ask you questions about is the

33 period of time between when you said that the letter was

34 Insufficient and the occasion of the pointing at the

35 map, because, as | understand the evidence you have

36 given so far, we get to the point of your saying words

37 to that effect that the letter isn't sufficient.

38 A. That's correct.

OCO~NOOUITRARWNEF
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Q. And then the next event that you havereferred tois
somebody pointing at the map.

A. Yes

Q. What happened between those two times.
A. Yes-

OBJECTION Mr Stratford objects.

MR STRATFORD:  Before my friend starts developing this

particular passage that he is seeking to enquireinto, |
raise the question of relevance, yet again. | don't see
how this particular meeting and what occurred at it has
any relevance to Mr Meyer'sclients. So, | object to
him asking questions. The area has already been
canvassed at length by Mr Abbott when it had no
relevanceto hisclients. So, | object to his

guestions.
MR MEYER: The matter is of significant relevance,
I would have thought, to the Chapmans.
COMSR: The outcome might be.
MR MEYER: The eventsthat lead to the outcome are.

And the matter hasn't been traversed by Mr Abbott. |
thought it had been, because he asked those questions
about the conversation with Dr Kartinyeri, but the
witness has just said that that related to a different
time. So, the events which occurred between the
comments about the letter and the pointing at the map
haven't been asked about.

COMSR: Y es, but your clients weren't implicated
in anyway in the evidence that has been given.
MR MEYER: It doesn't matter whether they are

implicated or not. It isaquestion of whether they
have an interest in what occurred. And they have avery
vital interest in what occurred.

COMSR: They have an interest in the outcome.

MR MEYER: They have aninterest in a proper
version, acomplete version of the events that occurred
at the Mouth House.

COMSR: | propose, to the extent that the matter
has not been canvassed -
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MR MEYER: | don't wish to go any further than
that.
COMSR: It has been fairly fully canvassed, at
this stage.

MR TILMOUTH: Can | point out, | have an interest in
that matter and | would be proposing to go into, if that
helps Mr Meyer.

MR MEYER: That doesn't help. Mr Tilmouth can dedl
with or tidy up any matter.

| will try not to be very long.
XXN
Q. Canyoufill inthegap for us. That'sall I want you
to do.
A. | have got no problems.
Q. You have got no problems. Fill in the gap for us.

A. | did actualy say that, in relation to not being
sufficient evidence, that | knew that they did have
other material that could be divulged, but that it was a

matter for them. And | was referring to the women.
There was some silence. And then the pointing to the
aerial photograph occurred.

Q. Dorothy Wilson was present at this meeting, wasn't she.

A. For part of it, yes.

Q. You know Dorothy.

A. | do know Dorothy.

Q. You had known her from visits that you had made to
Murray Bridge in the course of your work.

A. Yes, | must admit, | was - yes, | knew Dorothy.

Q. What were you going to admit.

A. | wasgoing to say | was surprised to see her there.

Q. Inany event, she was there.

A. Yes.

Q. Have you taken the opportunity of reading her evidence
of what she says occurred at this meeting.

A. | haveread her evidence, yes, but not her - yes, | have
read her evidence, but | wasn't herefor it, asit were.

Q. No, but have you seen the transcript.

A. | have seen the transcript, yes.
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Q. Do you disagree with her version.
A. Some partsof it, yes. Not all of it.
Q. Let'sput it specifically.

COMSR: | thought we had gone through that.
MR MEYER: | haven't heard it put.
OBJECTION Mr Stratford objects.

MR STRATFORD: It has been canvassed plenty of times.
And it isjust going over the same old ground. And |
object on the grounds of relevance.

MR MEYER: | haven't heard it specifically put to
Mr Wooley that it was Mr Milerawho pointed at the map.
| have not heard that specifically before.

COMSR: | thought Mr Abbott had canvassed that.

It would bejust as quick to put it.

MR MEY ER: | wishto put it point blank to Mr
Wooley what Mrs Wilson's evidence was and | haven't
heard it put and | apologiseif it has been put.

XXN

Q. Dorothy Wilson says Doug Milera pointed at the map, or
aerial photograph. They are the samething. Do you say
that that did not happen.

A. Yes, | say that it was - it was George Trevorrow that
pointed to the map with the stick and | thought Dorothy
actually said it was Victor that pointed.

Q. Let'sassumethat Dorothy saysit is somebody other than
who you say itis. Isit apossibility that anybody
else pointed at the map.

A. Certainly while | wasthere, no.

Q. Not apossibility, at all.

A. No, not in the context of acomment and pointing that |
was aware of. | mean, in the context of all this.

Q. Doug Milerahas aso said that he pointed at the map.

Y ou say that didn't happen either.

A. No, that didn't happen.

Q. Doug Milera saysthat he said words to the effect of
describing the map in relation to female reproductive
organs. You say that didn't happen.

A. No, that didn't happen.
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Q. He made that up.
A. Wéll, it didn't happen.
Q. Did he makeit up.

OBJECTION Mr Stratford objects.

MR STRATFORD:  Make what up?

COMSR: | don't know that the witness can say
that.

MR STRATFORD:  Did he make up the statement that Mr
Meyer isreferring to? That isjust acomment. |
object to the question.

XXN

Q. What | was putting to you, then, was Doug's statement on
the television.

A. | -which- I have only - yes, | don't know which
statement you are talking about, sorry.

Q. The statement that he made to Mr Kenny, which has been
played numerous timesin this Royal Commission.

A. Sorry, yes, | am familiar with that one, yes. | say
that it didn't happen that way at the Mouth House.

Q. You have not seen the statement, the version on the
television.

A. | haven't - | have seen the one at the Appollon Motel,
ye€s.

COMSR: Whichisthe onel think that is being
talked to and al the witness can say isthat it didn't
happen that way and he can't say whether or not Mr
Mileramade it up.

MR MEYER: He was present. | am suggesting he can
say that, because Doug Milerais saying that he was
present when Mr Wooley was present. Heisgiving a
version of the events. | am putting that version of
events to another person who was present.

XXN

Q. And, if that iswrong, then you must say that heis
wrong about it.

A. Well, he'swrong about it.

Q. You aso weren't present at the meeting at the Nungas
Club, when Doug Milera got up and discussed what he
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said.
A. No, | wasn't present.
OBJECTION Mr Stratford objects.

MR STRATFORD:  Hesaid he was present at the Nungas
Club, but he was in somebody's office and he wasn't in
the room where Mr Milerawas speaking.
MR MEYER: | thought | put the question
sufficiently clearly to say where Doug Milerawas.
XXN
Q. Theletter, that is, MFI 206, when you read the | etter,
before it was in anyway amended, the signatures were
attached to that |etter.
A. Yes, | think they were.
Q. Intheform that they are now attached to the | etter.
A. | am reasonably certain that they were in thisform,

yes.

Q. Theletter hasn't been resigned.

A. Not that | am aware of.

Q. And yet a section has been inserted into the | etter
above the signatures.

A. It would appear that way.

Q. So, itisclear, infact, that a part has been added,
which had not been there when the |etter was signed.

A. That's - that does have that appearance, yes.

Q. You didn't disclose that in the proceedingsin the
Federal Court, did you.

A. Sorry?

Q. You haven't said that before these proceedings, have
youl.

A. No, | haven't. | haven't been asked about this ever
before.

Q. But, when you were at the Federal Court, asan
instructing solicitor, you were aware -

COMSR: Yes, | haveto -

OBJECTION Mr Stratford objects.

MR STRATFORD: | object. | have no idea how this could
possibily be relevant to your Inquiry.

COMSR: Y es, not only that, but | have to take
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into account the Terms of Reference.

MR MEYER: Okay, | won't pressiit.
QUESTION NOT PRESSED
XXN

Q. Wereyou involved in the preparation of the submission
made by the ALRM to Professor Saunders.

A. Yes, | was.

Q. Isthere any reference in that submission to the
disclosure of women's business.

OBJECTION Mr Stratford objects.

MR STRATFORD:  There are two aspects to that particular
guestion that | would object to. Oneisasto
instructions. And, secondly, it might well have some
difficulties with the s.10 matter, because Professor
Saunders was, of course, appointed by Mr Tickner who
carried out the inquiry with respect to the s.10.

MR MEYER: | would have thought it was a perfectly
public question. We haven't got asfar asas.35 issue.
It isaquestion of whether Mr Wooley as aman was
involved in the preparation of this material relating to
women's business.

| would have thought that was a simple proposition.

COMSR: Yes| will alow that question, but no
further. 1 don't want to get involved in details.

QUESTION ALLOWED

WITNESS: Which submission, which part of the
submission are you talking about? Because | have -

XXN

Q. Areyou cognizant of the entirety of the submission.

A. Yes, therewere- | think | have to explain that there
were two parts. A part that was, | don't know if | can
say it in thisway, preDr Fergie's involvement and one
that was after. What happened was that, in relation to
the women's business in the detail that Dr Fergie
obtained instructions on, | left that matter entirely up
to Dr Fergieand | basically just sent her report or, in
fact, she sent the report along to Professor Saunders on
my behalf. So, | didn't actually deal with that issue,
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because it was awoman'sissue and | realised that | had
aproblem.

Q. When did you first speak to Dr Fergiein relation to the

matter.

A. | think | spoketo Dr Fergie on 17 - well, | know. 1

know that | first spoke to Dr Fergie on 17 June.

Q. Didyou not speak to her between 9 May, the Mouth House

meeting when you decided you needed to instruct afemale
anthropologist, and 17 June.

A. No, | didn't.
Q. How did you come to select Dr Fergie.
A. | was- | had spoken to Dr Peter Sutton, who is arenown

anthropologist, who has done alot of work for
Aborigina people and, in particular, in relation to

land claimsin the Northern Territory and Queendand.
Heisvery highly regarded as someone that is expert -
an expert witness. | spoke to him, because | needed the
names of people he could recommend who would be good
witnesses, if this matter ever got to court. And he
actually provided me with alist of prominent female
anthropologists. And Dr Fergie's name was on the list.
Unfortunately, Dr Fergie hadn't had court experience
and, in some respects, that was one of the reasons why
we got to her aslate aswe did.

Q. You haven't mentioned Dr Kartinyeri in any of that

answer. Did she have no connection whatsoever in the
selection of Dr Fergie.

A. No, shedidn't have any - well, that's not quite true.

Once | had tentatively engaged Dr Fergie, on the 17th, |
rang - | think | rang Doreen to ask her whether or not

she was happy with Dr Fergie and she said yes, she was.
In fact, she was quite comfortable, because she had
actually worked with her before. She was happy to work
with her.

Q. | ask those questions, because there has been evidence

in this Commission that sometime between 9 and 19 May,
there was discussion of Dr Kartinyeri speaking to
somebody at the museum and then cancelling an
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appointment to speak to aperson at the museum, because
Dr Kartinyeri was able to speak to Dr Fergie. So, well
prior to 17 June, in fact, by 19 May

OBJECTION Ms Pyke objects.

MR MEY ER: Can | finish the question?

MS PYKE: That wasn't quite the evidence.

COMSR: Don't answer the question, Mr Wooley,
until we know what the whole of it is.

XXN

Q. By 19 May, it wasindicated that Dr Kartinyeri had
already been in contact with Dr Fergie -

MS PYKE: That'swhat | object to.

XXN

Q. Did you have any knowledge of that.

OBJECTION Ms Pyke objects.

MSPYKE: | object to that, because the evidence

wasn't that. If you might remember, indeed, |
cross-examined on that topic and the witness wasn't

clear when it was ever said that Dr Fergie had already

been contacted or would be contacted. That was very
much agrey area. There was some mention of Dr Fergie's
name, but not that there had been contact by Dr

Kartinyeri.

COMSR: Yes, Mr Meyer, you will have to point to
the passage.

MR MEYER: Itisin the evidence of Dr Clarke and |
am not going to try and point to it in his evidence, it
istoo long.

COMSR: That istrue. If there is some doubt
about it, thereis no point in pursuing it.

MR MEYER: It isin the Francesca Cubillo-Alberts

evidence, the femal e anthropologist from the museum, who
gave evidence about aweek ago. And her evidence, you
will recall, was that she was asked by Steve Hemming to
speak with Doreen Kartinyeri. And then her next

evidence was the appointment was cancelled, because
Doreen Kartinyeri had been able to speak with, or make
arrangements to speak with Dr Fergie. And that wasall,
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| think, by 19 May.
COMSR: Doesthat help you?
MR KENNY : I have found a copy of it. | think that
the meeting, according to the statement, if | may point
out, was " The arrangement was to meet Doreen on 19 May.'
It was sometime after that that Steve Hemming spoke to
her.
MR MEYER: | am impressed that my memory of dates
was so close.
MR STRATFORD:  Could | just have the question again for
Mr Wooley? | understood, | think, alot of what Mr
Meyer had to say, but, as| understood it, it had
something to do with Dr Fergie and Dr Kartinyeri. |
just don't know how thisinvolves Mr Wooley.
Can | just have the question to see if Mr Wooley can
16 actualy helpinit?

hrEhRREBoovwourwN R

17 MRMEYER: | will start again, because there have
18 been so many objectionsin the course of it that it has
19 been lost.

20 XXN

21 Q. Inthe statement of Francesca Cubillo-Alberts, who isa

22 curator at the South Australian Museum it saysin part

23 "Both Steve and Doreen told me that they wanted the

24 information recorded by awoman and they wanted to know
25 if 1 would be willing to record the information on a

26 cassette.’ It goesonto say | arranged for Doreen to

27 meet me 19 May 1994 between 12 p.m. and 2 p.m. | know
28 this by referring to my 1994 diary." Leaving out an

29 irrelevant paragraph "Doreen did not make this

30 appointment and | approached Steve Hemming to know

31 whether Doreen still needed me to record this

32 information. He told me that Doreen was now recording
33 thisinformation with Dr Fergie and, therefore, it was

34 not necessary for me to be involved.'

35 CONTINUED
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1 A. Sorry, what was the date of that?

2 Q. Wdll, thereis no date on the approach, but the date of

3 the meeting which was not kept was 19 May.

4 A. Yes.

5 Q. Soassume, if you would, shortly after 19 May,

6 Franchesca Cubillo-Alberts approaches Steve Hemming to

7 say "Why hasn't Doreen turned up'. | just find it

8 coincidental that it's yet another month before you
approach Dr Fergie, when there obviously appears to have

10 been some contact. Can you help.

11 MSPYKE: | don't want to repeat my arguments, but

12 I've got the index to the transcript. It's between

13 pp.3539 and 3541 of the transcript. | particularly

14 remember asking the question of Ms Amon about that. She

15 was quite clear in her evidence that she couldn't recall

16 whether Dr Fergie had already been contacted, or whether

©

17 it was aproposal to do so inthefuture. Itis

18 midleading the way in which Mr Meyer is putting the
19 question.

20 MR SMITH: The witness will deal with this. Heis
21 just poised to clear it up.

22 COMSR: If you give the witness a chance to

23 clarify, it may save considerable time.

24 A. Yes, | think | know the question. | certainly wasn't
25 aware of any communication that Doreen had had with
26 Deane Fergie. I'm not saying that she didn't, but

27 certainly Doreen hadn't made contact with meto say I
28 want Deane Fergi€. It could well be that it was

29 totally coincidental.

30 XXN

31 Q. Sheer coincidence.

32 A. Becausel was certainly not in contact with Doreen at
33 that timein relation to - in fact, if 1I'd known earlier

34 that she - it would have saved me alot of time,

35 thinking about it, if she had already selected someone
36 in May, it would have saved me going through the process
37 of ringing all around Australia.

38 Q. Yousaidinanswer to aquestion by my learned friend,
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Mr Abbott, that ALRM had a copy of the secret envel opes.
A. Yes.
Q. Aswell asthe minister.

A. That's correct.

Q. DoesALRM till haveits copy of the secret envel opes.

A. | realy don't know.

Q. Tothe best of your knowledge.

A. Wdll, | thought they whether locked up in some vault, in
abank vault somewhere. That wasthe last | knew of
them.

Q. When were you told that.

A. Wdll, that happened during the process of the Federal
Court proceedings. | believe that you, Mr Meyer, took
an application in relation to it.

Q. That application wasin relation to the envel opes that
have been given by Mr Tickner to some person, i.e. Mr
Tickner's copy.

A. Yes.

Q. I'm asking about the ALRM's copy.

A. | think that at the same time, from memory, Mr Tickner's
copy came back, and subsequently all the copies that
exist, or existed - | think they still exist - were put
together, and | think there may have been, well,
certainly there were two that | was aware of, were put
together in abank vault.

Q. Areyou aware of any more than two. Did Dr Fergie have
acopy.

A. There may have been a Dr Fergie copy, but that may bein
the bank vault aswell, I'm not sure. Certainly |
wasn't party to that, but | knew about it.

MR MEY ER: | only ask because they are relevant to
thisenquiry. Nothing more.

MR TILMOUTH: It might be of some comfort that | only
wish to ask about the Mouth House, and | don't propose
to be very long.

COMSR: Y ou don't propose to traverse the ground
that the witness has aready covered?

MR TILMOUTH: | don't want accusations of not putting
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the case. | hopel can do it without too much
interruption.
CROSS-EXAMINATION BY MR TILMOUTH
Q. I'm going back to 19 May 1994, the M outh House occasion,
and you understand my interest in it is because of the
presence of Victor Wilson and George Trevorrow who, at
that time, were members of the Lower Murray Aboriginal
Heritage Committee.
A. Yes
10 Q. Of coursethey were two of your many clients at that
11 time.
12 A. Yes.
13 Q. I just want to understand the time sequence, if | may.
14 Y ou arrived, on your estimates, at the Mouth House
15 between two and three in the afternoon.
16 A. Yes, that's correct.
17 Q. There were substantial discussions between you and the
18 othersthere for quite a period of time, | gather.
19 A. Yes, that's correct.
20 Q. Did I understand you to say that Sarah Milerawas
21 present at the Mouth House when you arrived.
22 A. | think shewas, but | cannot be categorically sure
23 about that. | think that she - certainly she was there
24 when the letter was opened.
25 Q. Theletter was opened, am | right in thinking, within a
26 few minutes of Dorothy Wilson arriving.
27 A. Wedll possibly, yes, 10 minutes or so.
28 Q. Canyou give the commissioner any idea what time of the
29 afternoon it was when Dorothy Wilson arrived.
30 A. I think Dorothy arrived around about 4 o'clock, | would
31 imagine.
32 Q. Toput it another way, how long were the discussions
33 that you had with the peopl e there before Dorothy
34 arrived. You'rein the bedroom, you're on the telephone
35 and so on, approximately how long did al of that take.
36 A. | would say it wasin excess of an hour, possibly one
37 and a half hours.
38 Q. Asl understand your evidence, you first saw Dorothy

CoOo~NoOUIAWNE
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Wilson after you came out of the bedroom and into the
lounge.

A. That'sright.

Q. Shewas near adoorway, | think you said.

A. That'sright.

Q. At thetimeyou werein the bedroom, | think you'd been
on the phone.

A. Yes

Q. Inrelation to either the instructions or the legal
matters you had been advising about.

A. That's correct.

Q. When you came out of the bedroom, did | understand you
to say that you then talked about what had happened on
the phone. | don't want you to go into detail, but just
whether you talked about that subject matter to the
group.

A. Inessence, that's correct, and | also was given some
further instructions.

Q. Soin that approximately 10 minutes or so, the group was
both giving you instructions, and you were giving some
advice on legal matters, were you.

A. Yes.

Q. Dorothy Wilson was present when that was occurring, was
she.

A. Yes, shewas present at that time.

Q. Isit your evidence that the |etter was not produced by
Sarah Mileravirtually immediately, or within a minute
or so of Dorothy Wilson first appearing.

A. Itwas, likel say, it was within about 10 minutes. It
was, in the scheme of things, relatively shortly
afterwards, | mean after she arrived.

Q. But whatever the time period was, as | understand your
evidence, there was clearly some exchange between you
and the othersthere in relation to the advice and
instructions you had gone down to obtain.

A. Yes, it wasfollowing up on the phone call.

Q. Thentheletter was produced by Sarah Milera.

A. Yes.
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Q. Youtook it toread it at the table.

A. That's correct.

Q. You gave the advice that you've told the commissioner
about, isthat correct.

A. Yes, that's correct.

Q. At some stage shortly afterwards - perhaps | should
clarify the amount of timeit was - but at some stage
there was an occasion on which George Trevorrow used his
walking stick to indicate one of the aerial photographs.

A. Yes.

Q. How long was that after the exchange relating to your
advice on the letter in minutes.

A. It was possibly aminute. Therewas a pause in the
conversation.

Q. Isityour evidence that all George Trevorrow did was
point with hiswalking stick and indicated in general
terms to the map.

A. Yes.

Q. Or the aeria photograph area.

A. Yes.

Q. And said nothing much more about it.

A. Wéll, he said the words that - he said, from memory,
exactly the words that 1've given in evidence.

Q. Heindicated in short terms that the area was important,
did he not.

A. Wéll, | don't know what was in other people's minds, of
course.

Q. No, just what he said.

A. That was the impression that | got, it was significant,
yes.

Q. Thenyour evidenceisthat Victor Wilson said something
very short, isthat right.

A. That's correct.

Q. And that Douglas Milera also said something.

A. Yes, that'sright.

Q. Can| put it thisway to you; that whole exchange, did
that take very long at all, through George Trevorrow,
Victor Wilson and Douglas Milera.
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A. No, it didn't, it was afairly compact exchange.

Q. Canyou give an estimate in termsof what it is, a
minute, or half a minute, or five minutes.

A. I'd say 10 minutes at the absolute outside, | think.

Q. | understand your evidence to be that when George
indicated with his stick, that there was a pause for a
short period of time.

A. That'sright.

Q. Wasthat very long at all, was that a matter of seconds,

minutes.

A. | think | said aminute.

Q. It was after that that Victor Wilson indicated the words
that you've told the commissioner, is that right.

A. Yes, well, after George had spoken, Vic made a short
statement, and then Doug made a short statement.

Q. | put it to you that Doug did not say words like "Look
at the map. What doesit remind you of".

A. No, Doug never said those words.

Q. Did Doug say anything at al about anything in relation
to the aerial photograph or the map in reference to
women's business, or anything likeit.

A. No, Doug made areference to the women, that it was up
to the women now, that they had tried through the State
process, the men, that is, to get protection, and that
it was now up to the women.

Q. Isit the position, as you understood it on this
occasion, that you knew, as | understand your evidence,
from a combination of the Draper report which you had
earlier and what Dr Kartinyeri had said to you, that
there was certain knowledge that they had, and the
guestion was whether they should, and how they could,
discloseit to Mr Tickner, he being aman.

A. In essence, that was what part of the meeting was about.
In essence, that's what it was about.

Q. Wdll, could I put it to you this way; the dynamics of
the situation, that short occasion which began with
George pointing at the map, was really one in which the
men were saying "It's up to you, the women, what you're
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going to do about this.

A. | think, yes, | would say that that's probably so. It
followed on from my comment, really, or my comment was
really addressed to the women, that | know you've got
further information that you can divulge, but it's up to
you what you can divulge, and | thought that George may
well have been encouraging people to, the women that is,
and in fact, thinking about it, Victor and Doug as well
were really encouraging the women to come forward with

further information.

Q. That was what the whole dynamic of this pointing at the
map or the photograph was about, as you understood it.

A. Wdll, in essence, that was correct.

Q. Where was Dr Doreen Kartinyeri in this shortly exchange
in relation to to the aerial photograph. Nearby,
outside.

A. Shewas standing, well, quite closeto me. When | was
reading the letter, | wasreading it at the short end of
thetable. My back wasto the sea, everyone crowded
around the table, so Doreen, when | turned around to
look at the map, the aeria photograph, Doreen would
have been on my right, quite close.

Q. So she was within touching distance, was she.

A. WEéll, reasonably close.

Q. Did sheremain there during this exchange in relation to
the aerial photograph or close by.

A. Yes.

Q. By theway, on that letter, just while | think of it,
Exhibit 206, have you got a copy of that.

A. Yes.

Q. Isit correct to say that you never received a copy of
that letter or any part of it then, or at any later
stage, until the Federal Court proceedings.

A. That's correct.

Q. If I could return to Dr Kartinyeri. After Doug Milera
spoke -

A. Yes.

Q. - did she say anything or do anything.
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A. My recollection was that, at that time, after Doug had
finished speaking, the women sort of moved towards the
table where the letter was. | actually got up. The men
| think at that stage went outside, | went over to my
bag, | noticed at that stage there was some other women
that had come in, and the women started talking out of
my earshot. | was called outside, so | certainly didn't
hear Doreen say anything.

Q. Wasthere any occasion -

10 A. Shemight have.

11 Q. - inwhich Doreen was apparently looking at the aeria

12 photograph almost mesmerised or puzzled as to what the

13 reference to it meant.

14 A. Wdll, | certainly didn't see her looking at the aerial

15 photograph puzzled.

16 Q. | putit toyou that on this occasion she said nothing

17 at al, and in particular did not say "Oh, yes, | can

18 seeit. | can seeit now', or words like that.

19 A. Shedefinitely didn't say those words.

20 Q. Why areyou so definite about that.

21 A. If shehad said those words, | think that immediately |

22 would have thought it was a strange comment to make,

23 given that it's something being shown by aman, but |

24 think more importantly it would have been inconsistent

25 with my earlier instructions, that she had authority,

26 that she had knowledge, because earlier she had actualy

27 said that she had got this information when she was

28 young, she said who she got it from and that she was

29 forbidden to talk about it. She was obviously speaking

30 as someone who had authority and knowledge. If she said

31 those words, | would have thought "What were you talking

32 about before'. It would have been an inconsi stent

33 comment to make.

34 Q. Thisreference you're talking about, your earlier

35 instructions, are related to that interview, if |

36 understand you correctly, with Doreen Kartinyeri that Mr

37 Abbott cross-examined you about.

38 A. Yes, it wasat the sametime.

O©CoO~NOOR_WNE
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1 Q. Earlier that day.

2 A. Yes, that'sright.

3 Q. Isthereanything at al that you can remember that in

4 any way indicated that Dr Kartinyeri, at thistime,

5 suddenly received some kind of revelation from looking
6 at the aerial photograph, either by what she said or how
7 she reacted, or any combination of that.

8 A. Certainly it wasn't an observation that | made. If |

9 had made that observation, | would have been disturbed
10 by it.

11 Q. Isitthe position that you never heard any

12 conversation, whilst you remained in that room before
13 going outside, which involved Dr Kartinyeri saying to
14 somebody "Here, dictate this or "Take this down'.

15 A. | didn't hear that, but I'm not saying that that wasn't
16 said. | moved away.

17 Q. Dol understand your evidence correctly to be that there
18 was no occasion at the Mouth House at which you were
19 present where a copy of the report of Dr Draper was
20 actually produced.

21 A. Certainly it was never produced in my presence.

22 CONTINUED
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1 Q. Theevidence of Dorothy Wilson was that, when Doug
2 Milera adverted to the plan on the wall, Doreen

3 Kartinyeri was leaning across the table and looking at

4 the map. Do you recall Dr Kartinyeri doing that.

5 A. Shecouldn't have been leaning across the table because
6 she had been - she had come up from the south-east

7 corner of the room, and so she was actually away from
8 the table on my right, because | was sitting at the long

9 end and the rest of the table was away from me, going
10 away from Doreen. So Doreen was not near the table - |
11 mean, she certainly wasn't in a position to actually

12 lean acrossit.

13 Q. Tolook at the aeria photograph in question.

14 A. That'sright.

15 Q. Dorothy Wilson's evidence then continued, that after
16 this statement by Doug Milera, it was apparently of

17 great surprise to her, Doreen Kartinyeri. Did you see
18 anything that indicated any surprise at al in Dr

19 Kartinyeri.

20 A. | didn't see anything on anyone's face that indicated
21 surprise, to be frank.

22 Q. Infact, Dorothy Wilson's evidence goes so far as to say
23 that it was apparently, to her way of thinking, a brand
24 new revelation to Dr Kartinyeri, and that she, Dr

25 Kartinyeri, was apparently as surprised as the rest of

26 them were when this question of the photograph was
27 referred to. Did you see anything from either the

28 reaction of Dr Kartinyeri or anybody €lse in the room
29 that indicated any great surprise or some brand new

30 revelation.

31 A. Asl said before, no-one showed any great surprise.
32 Q. And certainly Dr Kartinyeri didn't say anything like "Oh
33 yes, | can seeit now, yes.'

34 A. Asl said before, no.

35 Q. Infact, as| understand your evidence, Dr Kartinyeri,
36 after this episode, attended back to the table and

37 apparently the letter.

38 A. Yes, that'sright.
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1 Q. How long did you remain in the room before going outside
2 to speak with the police. Can you give the commissioner
3 an idea about that.
4 A. Thiswas after Doug spoke?
5 Q. After Doug spoke, after that occasion had concluded
6 altogether. | think you went over to your bag or
7 something initialy, and then went outside to meet the
8 police.

9 A. That'sright. It wasamatter of minutes realy.

10 Really time to get from one side of the room to the
11 other, to look at my bag, | think that | spoke to Isobel
12 Norvill, who had just comein, and then someone said
13 "Comeoutside’. So it wasliterally that quick.
14 Q. Soitisone or two minutes, approximately.
15 A. Yes. Lessthan five minutes.
16 COMSR: | think the witness has covered this.
17 XXN
18 Q. Findly, isit the position that George Trevorrow and
19 Victor Wilson came outside, either with you, to meet the
20 police, or very shortly afterwards.
21 A. | got theimpression that they went before me, that
22 they'd already gone out.
23 Q. Soyour recollection isthat they in fact went before.
24 A. That'sright. When | got out there, they were speaking
25 to Peter Morrison, Sergeant Peter Morrison.
26 Q. Sotheposition isthey left the room within avery
27 short period of time relating to the episode where this
28 pointing to the aerial photograph took place.
29 A. That'sright. My recollection isthat when the women
30 started moving back to the table, the men left straight
31 away, | went back to my bag, and then | was called
32 outside.
33 CROSS-EXAMINATION BY MSPYKE
34 Q. P.13 of your statement, para.4.18, you say this '| was
35 then notified Professor Saunders would be coming to
36 South Australia during the week of 20 June 1994'. Then
37 alittle bit further down "I was then involved in
38 discussions to sort out accommodation and to arrange a
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meeting of the women on 19 June 1994, before the meeting
with Professor Saunders on 20 June 1994". Y ou see that.

A. Yes, that isat about point 6. Who actually arranged
what women were to attend those meetings on 19 and 20
June. By that, | mean was there discussion as to who
should be invited.

A. | spoke to Doreen about that. | think that - my
understanding was that she, together with Shirley
Peasley, was arranging that, and -

10 Q. Wasthere any discussion about what groups should be

11 comprised in that meeting, or what areas they should

12 come from.

13 A. | l€eftit up to the women, because it was awomen's

14 issue. | certainly didn't want to get too heavily

15 involved. | mean, they seemed to be taking care of it.

16 | organised some funding for it to happen, and | made

17 some of the arrangements to make payment.

18 Q. Soyouweren't involved in sorting out who actually

19 would beinvited.

20 A. No.

21 Q. Nopartin that.

22 A. No.

23 MR STRATFORD: | don't have any questions, but | am a

24 little troubled by thefirst point Mr Abbott was

25 pursuing in relation to the questionsthat | put to Mrs

26 Wilson. 'Y ou might remember he was concerned about

27 whether | had put everything in accordance with my

28 instructions. 'Y ou might remember that the questions

29 that | was putting forward at that stage were based on a

30 transcript of aradio interview.

31 It may bethat | got abit confused in some of the

32 guestionsthat | put to Mrs Wilson. Mr Abbott, with his

33 eagle eye, has seized on that. | really need to have a

34 look at that evidence. | don't want to ask this witness

35 any questions about hisinstructions to me, because that

36 will raise privilege on privilege. That is something |

37 would want to clear up. If | might address that |ater

38 on, but otherwise | have no questions.
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RE-EXAMINATION BY MR SMITH

Q. During the luncheon adjournment, you perused another
small bundle of documents which we located from the
commission's records, documents that you were familiar
with in terms of correspondence between you and the
State Minister and the like.

A. Yes, that's correct.

Q. If you could just identify that bundle for us.

A. Yes, that'sthe bundle that | looked at before.

MR SMITH: Everyone has copies of these and | seek
to add that to Exhibit 223.
COMSR: It will just be added in and form part
of Exhibit 223.
MR SMITH: We will make adjustments to the index.
REXN

Q. At one stage there was avisit to Canberra by some
members of the Lower Murray Aborigina Heritage
Committee, and | think a Mr Richard Owen from the
friends of Goolwa and Kumarangk. Isthat correct.

A. Yes, | understand that that's the case. | actually
found out about it after the event, asit were.

Q. Sothe ALRM were not involved in that.

A. No.

Q. Intermsof funding it, for instance.

A. No.

Q. Who funded that trip.

A. | really don't know, to tell you the truth. It happened
without my knowledge, as| say. | found out about it
after the event.

Q. Who of your clients went on that trip. Doug Milerawas
one, wasn't he.

A. Yes. I'm not absolutely sure, but | think it was Doug,
George and Victor.

Q. And Richard Owen.

A. Yes, and Richard Owen.

Q. You cameto know Richard Owen during the months from
October 1993 through to the stoppage of the bridge in
July 1994,
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A. Yes, | knew Richard.

Q. Fromtimeto time, did the Friends of Goolwa and
Kumarangk give financial help to the Aboriginal protest.

A. Not that | was aware.

Q. For instance, they supplied aluncheon at Graham'’s
Castle once, did they not.

A. They may well have. | don't know for sure.

Q. ltisthecase, isn't it, that the ALRM, for instance
financed, as it were, or funded the reconciliation

10 meeting in April 1995.

11 A. They may have. | was certainly not involved in that.

12 Q. Wewill come back then perhaps to the Professor Saunders

13 weekend, the ALRM certainly funded that.

14 A. Yes, wegot aspecific grant from ATSIC inrelation to

15 organising that, so that the women would be there for

16 Professor Saunders. It was, in fact, in conjunction

17 with Professor Saunders inquiry, | suppose.

18 Q. Isitthough not also the case that the ALRM funded the

19 reconciliation weekend on 21 to 23 April 1995.

20 A. Asl say, they may have, but | certainly was not

21 involved with any of that.

22 Q. Soyou wereinvolved only to the extent of funding the

23 Professor Saunders' weekend.

24 A. Yes, thereason for that was that it aso - funding also

25 covered Dr Fergie, and it was essential for - it was

26 part of the section 10 process, | suppose. That's the

27 reason | was involved with that. And ALRM didn't

28 exactly fund it. It was ATSIC that funded it. ATSIC

29 sent us some money. It was a specific grant that |

30 arranged for that specific purpose. Although, it might

31 have gone through the ALRM bank accounts, essentialy it

32 was aloan - it wasn't aloan, it was agrant, afunding

33 grant made direct from ATSIC.

34 Q. Wasthat used to pay for Dr Fergi€'s efforts.

35 A. Yes, it wasused, very strictly speaking, for Dr Fergie

36 and the accommodation and meals at Graham's Castle at

37 Goolwawhilst Professor Saunders was actually inquiring
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1 into women's business and speaking to the women in
2 particular at Goolwa.

3 Q. There have been gatherings of the proponent women

4 throughout this commission, have there not, that you are
5 aware of.

6 A. Gatherings? Wéll, yes - when you say the proponent

7 women, | am just trying to work out your definitions.

8 Can you be more specific about it? | am not trying to

9 be facetious.

10 Q. The Ngarrindjeri women who are in support of the

11 existence of secret sacred women's business, including
12 Doreen Kartinyeri. There have been gatherings of Doreen
13 Kartinyeri and such people throughout the progress of
14 this commission.

15 A. Wadll, that has been my observation.

16 Q. Hasthe ALRM funded any of those meetings, buses, for
17 instance, and things like that, that you know of.

18 A. They may have, but | don't know about that. I've not
19 been involved in any of that.

20 NO FURTHER QUESTIONS

21 WITNESS RELEASED
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MR SMITH: Mr Wardle was rather concerned about the
evidence at some stage during thisweek. | tender an
affidavit of Mr Wardle addressing that question about
the conversation between Mr Wardle and Alison Caldwell
on the 7.30 Report raw footage tape.

EXHIBIT 224 Affidavit of Douglas Wardle concerning

conversation with Alison Caldwell on
raw footage video tape tendered by Mr
Smith. Admitted.

MR SMITH: At p.3,780 of the transcript, there was
the bundle of notes of Alison Caldwell, together with a
shot list. It was marked Exhibit 212. It ought to be a
complete exhibit. In case you haven't got it received
as a complete exhibit, could you do that.

COMSR: | have got it marked MFI 212 and
admitted exhibit 212, shot list.
MS NEL SON: Before | embark upon my

cross-examination, isit possible to ask for an
indication that | would be able to continue it on Monday
morning.

MR SMITH: Y es, the witness is available Monday.
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WITNESS P.G. JONES, CROSS-EXAMINATION BY MSNELSON
Q. Do you have acopy of your statement that has been
tendered as an exhibit.
A. Yes
Q. Thefirst degree which you completed | think was alaw
degree. Isthat right.
A. That's correct, yes.
Q. You then seemed to have made an eminently sensible
decision and completed an arts degree.
A. That isalso correct.
Q. Mgoring in history.
A. I'd actually made that decision before I'd completed my
law degree.
Q. Even more sensible. Did you major in history in your
15 arts degree.
16 A. Yes, I did.
17 Q. Do you describe yourself as an historian.
18 A. Yes, | do.
19 Q. If I could just then take you to your statement, p.5.
20 Y ou say there, at the foot of the first paragraph
21 "Meta-explanations involving fertility beliefs and
22 Notions of the "earth as mother" have gained great
23 credibility in recent times, throughout Aboriginal
24 Australia. What do you mean by that.
25 A. Theterm meta-explanation’ could be used, | suppose, in
26 connection with a broad, wide ranging explanation that
27 perhaps picks up arange of apparently conflicting
28 subjects and lumps them together asone. Asfar asthe
29 rest of the sentence goes, | think the point I'm getting
30 at there is that there seemsto be considerable
31 literature connected with explanations for perhaps what
32 has gone wrong politically or environmentally in various
33 parts of the world, various parts of Aboriginal
34 Australia, which have, at their root, a notion that
35 somehow some violence has been done to the earth in its
36 feminine construction.
37 Q. Yougoontosay Thesebroader currents may have
38 provided some of the context necessary for the
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substantial realignment of beliefs and attitudesto
Ngarrindjeri country which has apparently occurred since
the Hindmarsh Island affair began'. | will not read the
rest of that paragraph, because it isrelatively
lengthy, but can you encapsulate - and if you can't,
please say so - in abrief way, the point that you are
making in that paragraph.

A. | think | am suggesting here that time hasn't stood
still for the Ngarrindjeri people.

Q. Nor indeed for therest of us, | suppose.
11 CONTINUED

meﬂmmwaH



OCONOOPM~WNE

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

4400
KC 50R
P.G. JONES XXN (MS NELSON)

A. No-

Q. Itjust seemslikethat.

A. Although, in asense, it does seem like that.

Q. Especialy in thisroom.

A. Yes, but what | am actually getting at thereisthat,
around the Ngarrindjeri people and, indeed, within the
community itself, historical changes and realignments
have occurred and that it would be a mistake for an
anthropologist who is investigating that society not to

pay attention to those broad occurrences.

Q. Dr Clarke in his evidence spoke of an invention of
tradition, not in the sense of fabrication.

A. Yes.

Q. Areyouinthis paragraph discussing asimilar concept.

A. | guessthereisapretty substantial overlap between
our points of view on that. | am perhaps not as formal
in adopting that approach, yes.

Q. Perhapsyou are approaching it more from the point of
view of an historian rather than in an anthropological
setting.

A. That generalisation could apply. It may not. |
wouldn't back that one.

Q. Atthefoot of that page you say that "In some senses,
the Hindmarsh Idland affair was amost an inevitability.
Firstly, given the fact that heritage legidation and
its administration in South Australia lacked transparent
and accountable procedures.” Can you explain the
meaning of that particular part of that sentence.

A. It has perhaps two meanings attached to it. Firstly, in
terms of the concept of an inevitability, what | am
getting at there is the suggestion that there - and |
make - | develop thisalittle further, | think, or a
little earlier in the statement, to suggest that, in a
sense, Aborigina people in southeastern South Australia
- who have aradicaly different history, for example,
to peoplein the more remote areas of the State, without
going into details - are subject to the same legidation
in many senses. And that | suppose what | am suggesting
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isthat that legidation is geared towards the notion
that aliving body of tradition is constantly evolving.
Now, | suppose | am putting the proposition that many of
the so-called dissident women have put forward. That,
to al intents and purposes, certain structural elements
of the culturein terms of religion and ceremony and the
transmission of site specific information within that
context probably faltered and stopped, in many senses,
decades ago. And yet the Aboriginal people are, by
virtue of the way that the legidation is administered,
locked into the notion that is often foisted upon them
that they must somehow exhibit characteristics of
traditional society, traditional Aborigina society with
aliving body of tradition. So, | am sorry for not
answering the question as quickly as | would.
Q. No, | think | understand what you are putting.

A. What | am getting at isthat, in a sense, avacuum is

generated. A vacuum of knowledge and information, which
people are more or lessinvited to fill. Theinvitation
IS quite understandably taken up by people who are
thoughtful and creative about their own culture.

Q. Isitfair to say that, at least in relation to the
Lower Murray situation, detailed knowledge of
traditional Aboriginal culture was amost lost and the
culture no longer survived asaliving force, in the
main, but only fragments of it.

A. We haveto be very careful about the definitions of

culture that we are using here and | need alittle bit
more information on your definition before | reply to
that question.

Q. Itisnot my definition. | am putting to you something
which | think isinherent in Catherine Berndt's article
on "Women Rights and Sites. That isan article with
which you are familiar, where, at p.13, she says "Just
to look at the Lower Murray situation, the population
that was often referred to by the general name of Point
McL eay peopleisan especialy interesting case. Itis
true that detailed knowledge of traditional Aboriginal
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culture was amost lost and that their culture no longer
survived as aliving force. Thelocal languages were no
longer the main media of communication. Marriage rules
no longer applied. Almost everything of the Aboriginal
past seemed to have gone. The face of the landscape had
changed and the signs of European occupation were
visible amost everywhere, but the Point McLeay mission
had one positive advantage. It was located

strategically inarichly fertile and anatural

10 environment. It was not overshadowed or crowded in by
11 congestion of the settlements. After al, it provided a

12 central focus for a population that had continuity of

13 occupation over along period.” And she then makes the
14 point that children growing up in or around Point McL eay
15 were able to get acquainted with basic information about
16 the topography, resources and events. Do you accept her
17 thesis that there was a point in the lives of the Lower

18 Murray people where detailed knowledge of traditional

19 Aboriginal culture was amost lost.

20 A. I do,yes.

21 Q. Isthethesiswhich you begin to develop, in the last

22 paragraph of p.5, similar to the thesis she devel ops,

23 which is that there are fragments remaining of knowledge
24 of past traditions, which are then developed in amodern
25 context.

26 A. | amsorry, which paragraph are you referring to there?
27 Q. P.13.

28 A. Sorry, my statement, p.5, which paragraph?

29 Q. Your statement on p.5, para.2.

30 A. Okay, what - yes, | - it could be interpreted in that

31 way. | don't think | wrote it in quite that way, but

32 what you may be suggesting is that a process of - to use
33 sort of horticulture terminology - grafting may have

34 occurred, whereby there is sufficient |eft of the old

35 stock for new hybrid formsto develop from, is that the
36 suggestion?

37 Q. Yes, that'swhat | was suggesting.

38 A. I amnot really suggesting that there, no. But -

Co~NoOUTR~hWNE
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1 Q. Doyoudiscount it asapossibility.

2 A. | think it hasrelevance, yes.

3 Q. Inwhat way.

4 A. Ithasrelevance, | suppose, in abroad sense, in a

5 broad cultural dimension. And perhapsin amore

6 localised sense it has relevance as well, yes.

7 Q. Canyou indicate how it isrelevant.

8 A. Yes, okay. If, for example, people have an awareness
9 of, for example, the influence of a major dreaming hero,
10 we will call it that, because we are talking about

11 Ngurunderi, it isthen, | would suggest, quite possible
12 for people who have been exposed to awelter of

13 interpretations about what dreamings are, via the school
14 cirriculum or the television, models which are based on
15 on perhaps Central Australiadreamings, to perhaps look
16 back at what Ngurunderi might have been and suggest
17 that, in essence, the characters of that epic operated

18 in much the same way asin Central Australia. That

19 perhaps is an example, yes.

20 Q. Yougoonto say, inthelast paragraph, on p.5, having
21 said the Hindmarsh Island affair was almost an

22 inevitability "given the marked deficit in the state of

23 qualified anthropological researchers with a background
24 in objective, incisive research.’ What are you

25 intending to convey in that latter part of that

26 sentence.

27 A. | amintending to convey that we - that South Australia,
28 | guess, haslost acritical massin its anthropol ogical

29 sort of talent, | suppose. It has been a process which
30 has gradually occurred over the last twenty years.

31 Q. Overonp.6, inthethird line, you say "For structural
32 functionalist anthropologists, the precise content of

33 traditions or their pedigree is sometimes less important
34 than establishing the fact that a given society is

35 capable of generating these traditions." First of all,

36 are you there talking about the notion of evolution of

37 tradition.

38 A. No, | am talking about the propensity of socia
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anthropologists trained in what you might call the
functiondist or the structuralist tradition to
concentrate upon the present, | suppose, without much
reference to perhaps placing it in the terminology of
the two principle acts which inpinge on this piece of
legidation, which impinge on this matter, placing itin
- with reference to a base of tradition from which
tradition might evolve.
Q. Inother words, that they don't sufficiently research
back to seeif there was an original or an old base for
what appears to be a present traditional belief.

A. Yes.
COMSR: Who elseis proposing to cross-examine
the witness?
MS PYKE: Hands up.
MR MEYER: Cursorily, half up.
COMSR: Because we do have witnesses lined up
next week, of course, but | propose to adjourn.
MR MEYER: | have made the assumption that Mr Jones

has read the cross-examination of Mr Clarke and,
therefore, that will assist in speeding all this up.
Not only Mr Abbott's cross-examination, but the
cross-examinations generally.

WITNESS: | hope so.
MR MEYER: That will speed things up, yes.
COMSR: We will be adjourning until 9.30.

ADJOURNED 4.30 P.M. TO MONDAY, 23 OCTOBER 1995 AT 9.30 A.M.
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COMSR STEVENS
HINDMARSH ISLAND BRIDGE ROYAL COMMISSION
MONDAY, 23 OCTOBER 1995

RESUMING 9.37 A.M.

WITNESS P.G. JONES CROSS-EXAMINATION BY MISS NELSON
CONTINUING

10 Q. Inyour evidence you said in one of your answers there
11 was a suggestion that there is a gender biasin the

12 literature. Surely it's more than a suggestion. There

13 was, for aperiod of time, adistinct gender bias, was

14 there not.

15 A. It dependswhat you'rereally talking about. Areyou
16 talking about in the numbers of people divided by sex,
17 or are you talking about the actual biasinherent in

18 everybody's report, regardless of which sex they are?
19 Can you be specific?

20 Q. Let meput it thisway; do you not agree that at least

21 the early materia which isreported is biased in the

22 sense that the recorders were mostly men and, | suppose,
23 reported from their own point of view and with the

24 limitation on the knowledge they may receive.

25 A. Yes, but | wouldn't apply that conclusion right across
26 the period. | think it's an uneven bias and not spread

27 out right across the period, so it'simportant to be

28 specific, | suppose.

29 Q. Wdll, admittedly, there have been female anthropol ogists
30 practising in the Lower Murray area of recent years, can
31 we agree on that.

32 A. Weéll, 60 yearsago is hardly recent.

33 Q. Who were you referring to there.

34 A. Alison Harvey, Dorothy Tindale.

35 Q. WasDorothy Tindale an anthropologist.

36 A. Wél, alot of people are described as anthropologists
37 who aren't - | myself am often described as an

38 anthropologist - but | think the critical point is that

CoOo~NOOA~AWNR
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Dorothy Tindale was applying herself to a particular
issue, that isthe elicitation of data and perspectives
relating to women'sissues in the Lower Murray 60 years
ago, so whether you call her an anthropologist or a
social data collector, it doesn't matter really.

Q. Catherine Berndt did her work in the early 1960s, did
she not.

A. Shemay have had her first exposure to Aboriginal people
in 1939, | think, but predominantly the early 1940sin

this area.

Q. That was ajoint effort with her husband Ronald Berndt,
isthat right, in the Lower Murray areal'm talking
about.

A. That's correct, yes.

Q. It would seem from her writings that she did not realise
until later, when she had ceased working in the Lower
Murray, the importance of working on her own with
Aboriginal women, and | have in mind in that connection
what she said of what she learned later at Ooldea.

A. | think when she was making that comment - and we might
have to get it out on the table and have alook at it -
but | think when she was making that comment, she was
referring particularly to the data that she found
herself collecting increasingly from Central Australia
and the western desert, so that what 1'm suggesting is
that in making that comment she wasn't, in fact,
referring to the importance of working solely with women
in Ngarrindjeri culture and society, but talking about
areas where a domain of separate gender specific women's
business, as such, was afactor, so that it would be
misleading to suggest that she is applying that comment
in retrospect back to Ngarrindjeri society.

Q. Wdll, in her article that appears in the book "Women,
Rights and Sites' entitled "Retrospect and Prospect;
Looking Back Over 50 Years, isn't shereally saying
this; "Until | went to work at Ooldea and | worked
exclusively with the women, | did not appreciate how
much time it took and how sensitive the subject isin
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1 order to receive information about matters which are

2 secret, and perhaps secret sacred, to women'.

3 A. That'smy very point, you see, because what sheis

4 referring to isa society, or that part of Aboriginal

5 Australia, where there is a secret sacred domain asin

6 the words that you've just quoted, so sheis not

7 specificaly not referring that description back to a

8 society and a description of a society where thereis

9 not a domain of secret sacred business. Can you see the
10 dlippage?

11 Q. Yes, | understand what you're saying, but what I'm
12 putting to you is that when she worked with the

13 Ngarrindjeri people, she didn't have that background of
14 experience and, therefore, it may well be that the

15 information she received was limited as aresult, is

16 that not possible.

17 A. No, it'snot, because if it was possible, when she comes
18 to co-author "A World That Was' with her husband, she
19 has a perfect opportunity to pursue that very point, but
20 she doesn't, and in fact she collaborates with her

21 husband in making statements that exclude the

22 possibility of secret sacred women's businessin the

23 Lower Murray.

24 Q. Weéll, let's perhaps just explore that. There seemsto
25 be no doubt, from reading "A World That Was' that there
26 were not only initiation ceremonies for men, there were

27 initiation ceremonies for women. That'sright, isn't
28 it.
29 A. Yes.

30 Q. Mendid not attend the women's initiation ceremonies.

31 A. That seemsto be the case, yes.

32 Q. Thesignificant thing, | suggest to you, about her and

33 her husband's writing in "A World That Was' is that they
34 have very limited knowledge about thoseinitiation

35 ceremonies.

36 A. Limited - well, I'd agree with that. | think they also

37 have fairly limited knowledge about the men'sinitiation
38 ceremonies, and | think what we have to remember hereis
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that the documentation on the actua terminal date of
these ceremonies putsit, in the case of men's
ceremonies, at an estimate of 1882. In the case of
women's ceremonies, it's alittle less clear, but one of
thereasonsfor it being alittle less clear isthat it

Co~NOOR~AWNE

appears that women's ceremonies, in this part of the
country, and actually throughout south-eastern

Australia, were much much less formal, had fewer people,

and didn't involve groups of people travelling from
large distances, long distances, and therefore, perhaps,
attracted far less attention from ethnographers and
perhaps, one might say, less attention from within the
cultureitself. That isit wasaright of passage that

was just enacted, it didn't attract with it agreat
agglomeration of ceremonial activity.

Q. Doweknow that. It may simply be that the paucity of

information about women's initiation ceremonies is that
aspects of it were secret and were not communicated to
the Berndts. Isthat not possible.

A. Wéll, it's- | mean if you take men's ceremonies, it's

quite clear that large numbers of people were travelling
across the country to undertake cycles of initiation
ceremoniesin the Lower Murray area, and perhaps further
north towards Mannum, right up until 1882, and that if
you bear in mind that you've got 50 years of European
impact in that area, and obviously these people are
traversing farms and pastoral properties, it attracts
attention. Where we're talking about the women's
ceremonies, all the existing documentation seemsto
suggest that it's literally a matter of slipping away

into the bush to a secluded place for a couple of days
inlocal areas, rather than an entire group of people
coalescing at a particular site, asisthe case with

men's ceremonies.

Q. What information isimparted in the women's initiation

ceremonies, and what happens. Those are the things we
don't know. (NOT ANSWERED)



4409
TN 51A
P.G. JONES XXN (MISS NELSON)

1 COMSR

2 Q. | don't know whether they are unknown, but isthat an
3 areathat we can go into.

4 A. Ataleve of generdity, | think we can. Infact, we

5 do know quite a bit about that.

6 Q. Whenyou say ‘'weknow', it is publically known.

7 A. Yes, it'sdocumented in the Berndt book. What appears
8 to be the case isthat people are passing on - there are

9 songs that are sung as women are initiated, and

10 cicatrises with scarring.

11 Q. You say thisisin the published books.

12 A. Absolutely, but what you're not getting, perhaps, is,
13 well, certainly asit appears, isthisreferenceto a

14 whole network of sites, agrid of sitesthat people are

15 locating themselves against as you get in the western

16 desert. It'sjust, there's aqualitative difference

17 there.

18 XXN

19 Q. TheBerndtsworked alot with Pinkie Mack, did they not.
20 A. Yes, they did.

21 Q. Asl understand it, she had gone through some

22 initiation, and she had scars from that, or tattoos from
23 that.

24 A. I'mnot - I'd have to check that, I'm not absolutely

25 sure whether she did have scarring. She may have.

26 Q. | thought that was what they suggested in their book,
27 that she had some scarring from initiation.

28 A. Let'saccept that she did.

29 Q. | mean for the purpose of my question, | don't know that
30 that isimportant. It seemsto be accepted by that that

31 she had gone through women'sinitiation ceremony, and
32 you would accept that, wouldn't you.

33 A. | think she had gone through the ceremony, yes.

34 Q. Oneof thereasonsthat they were particularly keen to
35 work with her was that she was a renowned song woman.
36 A. I don'tthink they put it quitein those terms. | mean

37 this was one of the many strings to her bow, yes.

38 Q. Culture and tradition, at least in Pinkie Mack's
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generation, would partly have been passed on by those
songs.

A. | think again there isa big difference to the desert,

and to Central Australia. There appear to have been
far, far fewer, or far less culture intensity poured

into the generation of the reproduction of songs, that
isyou didn't have athree or four week long cycle of

ceremonies that you have in Central Australiain the
Ngarrindjeri area. Would you like me to elaborate a bit
more on that?

Q. | don't know that it's necessary for the purpose of this

question. (NOT ANSWERED)

COMSR: | don't know that it would be of great

assistance to me.

XXN
Q. Thesignificance, | suggest, of Pinkie Mack's

presentation to the Berndts was this; whereas she could
remember other songs, she consistently said she couldn't
remember any of her own initiation songs. Now isthat
not suggestive of her maintaining an area of secrecy and
not wishing to discuss that particularly secret aspect

of what must have been ahighly significant part of her
own life with the Berndts.

A. I've heard that suggested. | think it's drawing an

extremely long bow. It'swishful thinking, | think it's
hoping that something might have existed which no other
evidence suggests the existence of . | think in Pinkie
Mack's case she, perhaps, as ayoung girl, was conscious
of thefact that she was aready in avery, very

dwindling minority of young Ngarrindjeri women who were
being initiated. She wasin that sense probably an
anomaly. Now whether that heightened her awareness of
her experience, or tended to encourage her to regard it
asmarginal to Ngarrindjeri culturd life, isaquestion

that we won't be able to answer, but | don't think you

can go from the fact that she has very rich knowledge of
alarge amount of secular songs, some of which she
probably sort of sung around the house. | mean it falls
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into that category, | know Aborigina women who do just

that, but they don't tend to concentrate on those sort

of private aspects and perhaps, over the course of six

decades, the private aspects such as are represented in

her own initiation cycle and over what are we looking

at, five, six decades since her initiation, it's not

really surprising that those lifted from her memory.
COMSR

Q. Isit ever likely that we would know the answer to this.

A. | don't think so, except by analogy elsewherein
Aboriginal Austraia, and | think many examples could be
given which suggest that Pinkie Mack's experience was
not atypical.

XXN

Q. In Catherine Berndts' articlesin "Women, Rights and
Sites, she said this, talking about women "In their
traditional past they were concentrating on their own
cultural perspectives, their own regional cultures,
their comparative range of interest and enquiry extended
only so far. And then there isthe factor of what
should not be said, or written, publicly, even though
"everyone knowsiit"; or should be only hinted at, or
mentioned obliquely and within a certain range of
people. Thisareaof unspoken or partly verbalised
understanding is an integral part of the whole complex’,
and | wonder if first of al you subscribe to that and,
if so, does that not lend weight to the suggestion that
this woman was, Pinkie Mack was not prepared to reved
that particular secret area of her knowledge. Now I've
put two questionsto you, | mean first of all do you
subscribe to what Catherine Berndt said there.

A. | think, having read that and not having it fresh in my
memory and hearing it again, what sheisreferringtois
that the totally of Aborigina Australia, and
particularly to field work areas where she concentrated
and where she elicited and, | supposg, first put on the
map the notion of Aboriginal Austraia, or helped to put
on the map women's secret life, | don't think sheis
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referring specifically, or that you could take that
reference to centre upon the Ngarrindjeri experience.

Q. No, I'm not suggesting it's focusing on Ngarrindjeri,
but it isageneral observation and, as| read it,
doesn't exclude, so therefore must include, the
Ngarrindjeri people.

A. If you say that very quickly, it soundsfine, but |
don't think 1'd really subscribe to that.

Q. You seethe Berndtsin their book certainly record
details of the physical aspects of menstruation and
conception and childbirth, they don't record any culture
in refernce to mythical or spiritual explanations for
any of those matters, do they.

A. If you look at the huge amount of literature on this
subject across the country, and | think it's the case
that, overwhelmingly, even in areas where women's secret
life has been documented, that again there isn't agreat
store of ritual and site specific information associated
with those aspects. That iswe're looking at events
which occur in every woman's life with regularity, to
the extent that it isn't commented upon in the culture
as an extraordinary events that need mythological
explanation to that degree.

CONTINUED
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Q. But aren't there spiritual and mythological explanations

in other Aborigina societies for those events. Why
should the Ngarrindjeri be an exception.

COMSR: | had understood the witnessto say if

you look across the whole spectrum of Aboriginal life
thereisvery little in the way of mythology.

MS NEL SON: | am taking issue with that, but | don't

understand that to be the case.

XXN
A. Youdidn't give me achance. What | suggested, and the

way | finished my sentence, wasthat it was site
specific.

Q. Putting aside the question of "a site', | understand

your focus there -

A. Thereare spiritual and mythological dimensionsto the

explanation of those aspects, yes.

Q. May it be that the fact that the Berndts have not

recorded that in respect of the Lower Murray peopleis
an indication that they didn't receive that explanation,
that it was kept from them.

COMSR
Q. Therearetwo questions there. Firstly, that they

didn't receive it; secondly, it was kept from them.

A. To answer the question as to whether they didn't receive

it, it appears that they didn't, and to account for

that, 1'd suggest that it didn't receive the kind of
mythological - it wasn't surrounded with the kind of
mythological spiritual context that you find elsewhere.
If you look at other aspects of the culturein
Ngarrindjeri society, you find that other realms are
also not perhaps cloaked or surrounded in - surrounded
by this degree of mythology or sacrality, certainly
secrecy, and you can find examples of other Aboriginal
cultures within Australia where there are analogous
situations, that there are realms of activity that are

not subject to this phenomenon. | mean, to ask the
trick question - I'm not criticising you for asking a
trick question - but to suggest that because the Berndts



4414
RF 51B
P.G. JONES XXN (MS NELSON)

didn't receiveit, it was being withheld, in this case |

think you have got to work alot harder before you can -

| mean, what has to be offered are some hints that there
was something to be withheld, even some hints, even

little fragments of information, and the sort of things

that we haven't seen. They haven't come up. They don't
exist asfar aswe can see. What existsinstead isan
exceptionaly rich culture which is quite distinctive

and qualitative, different from those where this realm

10 of sacrality is documented.

11 XXN

12 Q. I understand you exclude it as a probability. Do you go
13 further than that and exclude it even as a possibility.

14 A. | guessmy perspective isthat there is enough

15 literature on the Ngarrindjeri - perhaps 500 published

16 references - which probably outweighs or outnumbers any
17 other cultural group in the country. The mass of data

18 and the detail of data suggests amode! of culture, and

19 thisiswhat anthropologists - thisis their currency,

20 this data, and out of it they construct these models,

21 and the model that has been constructed for the

22 Ngarrindjeri, by men and by women, does not suggest the
23 existence of acategory of secret sacred women's

24 business. So that's my perspective. Asl said last

25 week, |'ve been almost anxious to be made afool of in

26 that respect, but it doesn't look like happening.

27 Q. Of course, Faye Gale certainly says that the women in

28 the Lower Murray area have distinctly separately women's
29 business, doesn't she.

30 A. No, shedoesn't. She suggests a certain part of the

31 Lower Murray appears to have had separate secret sacred
32 women's business, but | don't think that she suggests

33 that the area that we are looking at, that isthe Lower

34 Murray and the lakes area, has any such thing.

35 Q. Itisfrom her articlewhich isentitled "Roles

36 revisited, Women of southern South Australia and women's
37 ritesand sites. She saysat p.129 "It is evident that

38 women in southern South Australia played a dominant role

OCONOOUOITRRWNE



4415
RF 51B
P.G. JONES XXN (MS NELSON)

1 in the acquisition of daily food. It isalso evident

2 that this was not at the expense of involvement in

3 ceremonial life, either in joint ritualswith men or in

4 distinctly separate women's business. Do you agree
5 with her observation there relating to distinctly

6 separate women's business.

7 A. Canwejust clarify, did you suggest to me earlier that
8 it was secret women's business?

9 Q. No, I didn't put to you that she suggested secret sacred
10 women's business. My question was she says that the
11 women of the Lower Murray had distinctly separate
12 women's business.

13 A. No, she doesn't, you see, because if you just repeat
14 what you read out, she says women of southern South
15 Australia, | think. Isn't that what you said?

16 Q. Yes, but | think in that article, unless| have grossy
17 misread it, she istalking about Lower Murray.

18 A. But what you read out was southern South Australia.

19 Q. Would that not include the Lower Murray.

20 A. It would be ageographical anomaly if it didn't.

21 Q. | supposewe can clarify it. We can ask Professor Gale.
22 Isthat not how you -

23 A. What would we ask Professor Gale?

24 Q. If sheisreferring to women of the Lower Murray in that
25 paragraph.

26 A. | would think that the reference "Women of southern
27 South Australia would cover the Lower Murray, and that,
28 to an extent, as we've seen, women, at times of birth
29 and menstruation, sequestered themselves from men, and
30 that on those occasions sang songs, recounted stories,

31 and engaged in practices at which men were not present.
32 But | would not go further and suggest that those
33 practices were secret sacred. That's my position.

34 Q. Inyour view what isit which makes a practice, first of
35 all, sacred. What are the criteriafrom your point of
36 view.

37 A. It connotes apoint of contact - it isdifficult not to
38 give acircular definition, but it connotes a spiritual
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aspect that lifts what could otherwise be secular
conduct out of the realm of the every day and givesit a
resonance that people recognise as being spiritually
important, | suppose.
Q. Do we have any data about the spiritual importance and
how it is manifested of this separate women's business.
A. Which separate women's business?
Q. What you have just spoken about, the sequestration at
times of menstruation and child birth.
10 A. Wehavegot datafor that, | think, right across the
11 country.
12 Q. What about the Lower Murray. It didn't seem to me the
13 Berndts had that spiritual data, if | can use that
14 phrase, relating to the physical aspects of women's
15 life.
16 A. | think what the Berndts suggest is that, for various
17 reasons, which would have been characterised as, in
18 various termsin the 19th century, perhaps connected
19 with taboos of cleanliness, for example, that this
20 sequestration occurred, and later - probably much later,
21 in the early 20th century and mid 20th century, the
22 suggestion was made that, no, it wasn't just a taboo for
23 reasons of cleanliness and socia order, but it had a
24 spiritual dimension. The Berndts, | think, from reading
25 "The World that was' pick up on that, and they suggest
26 that this wasn't an entirely secular occasion, and
27 indeed it had significance. But it isnot asthough it
28 occurred within a context of great solemnity, but it was
29 an occasion that certainly men treated with respect and
30 were aware of. It wasn't secret. It was woven into the
31 fabric of Ngarrindjeri life.
32 Q. Thefirst time any suggestion was made to you about Dr
33 Kartinyeri's potential involvement in anything to do
34 with Hindmarsh Island, was just prior to Professor
35 Saunders visit. Isthat right.
36 A. | had sort of hints and whispers. You know, people
37 saying = Where's Doreen? and “She's doing this and
38 that' and so on, but as far as she herself was concerned

OCO~NOOUOINAWNE
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in direct relationship with me, yes, it was perhaps a
day before the Professor Saunders' visit.
Q. And that was when she telephoned you.
A. Yes.
Q. Asl understand it, she said that she'd got some
information from Steve Hemming about a burial platform.
A. Yes. Shesaid, infact, it was from Hindmarsh Island.
Q. Youwould, | suppose, have been aware that -
COMSR: Again, are we dealing with something
that isin the public domain. We are not going to get
into specific -

MS NEL SON: | actually wasn't going to take it too
much further.

COMSR: | just have to be careful.

MS NEL SON: | will be guided by Mr Jones, if | get

into an areawhich is going to trespass on section 35 or
any other consideration.

COMSR: He will signal that to us. | don't want
to find us both inadvertently being led into that
situation.

XXN

Q. You would have been aware that Mr Hemming would have had

something to do with burial platforms that had been
found in various aress.

A. Not particularly, no. 1'd never had a conversation with
- well, I hadn't had a conversation with Steve about
buria platforms probably since about 1987, | suppose.
| wasn't aware of any particular research interest in
the subject that he had.

Q. Given that it doesn't look as though we are going to
hear from Dr Kartinyeri, you only have her word for what
he allegedly said to her.

A. Sure.

Q. Asl understand your statement which has been tendered
as part of your evidence, you didn't at any time raise
that with Steve Hemming, the suggestion that you
initially got from Dr Kartinyeri.



4418
RF 51B
P.G. JONES XXN (MS NELSON)

1 A. No, | just noted it as a strange assertion on - well,

2 not an assertion so much, a peculiar reference, | guess,

3 and didn't really pay much more attention to it until a

4 few other things started to coalesce in my mind.

5 Q. Youthen, inyour statement, talk about a discussion

6 that you had in your office with Steve Hemming and

7 Philip Clarke afew weeks later.

8 A. Yes.

9 Q. Canyou be more specific about whether that took place.
10 A. I think it wasin the week just prior to - the week

11 ending 1 September. Thereason that | say that is

12 because, although | didn't make a note of the

13 conversation at thetime, | did - | do have adiary note
14 which indicates an agenda of discussion itemswhich |
15 had with the museum director on Saturday, 2 September.
16 Q. 2nd of.

17 A. September, consisting of about 8 or 10 items, and the
18 entry | think is "Hindmarsh Island - Hemming' on that
19 list.

20 Q. Whereisthat list.

21 A. Back at the museum in my office.

22 Q. You say that that discussion was another issue, it had
23 nothing to do with Hindmarsh Island.

24 A. Yes.

25 Q. Doyou recall what the discussion was about.

26 A. I think it wasasort of preparatory discussion that we
27 were having concerned with the proposition that had been
28 put to us by the - or the request that had been put to

29 us by the Attorney-General's Department to supply data
30 relating to various parts of South Australiathat could

31 be possibly subject to nativetitle claims.

32 Q. May it have been something else. | put that to you

33 because | suggest that you didn't have a discussion with
34 Steve Hemming about Aboriginal land relationships on the
35 Murray River until after February 1995.

36 A. |think, asaspecific topic, that that's correct, we

37 didn't actually focus upon that, but what was proposed
38 to usisthat welook at various parts of South
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1 Australia, and what | was discussing with Steve and

2 Philip was the possibility of them assisting in thisin

3 their areas of expertise, so, to that extent, the River

4 Murray was mentioned, and that's the context that |

5 refer to in my statement.

6 Q. How did the conversation get around to the lakes region.
7 A. Giventhat we weretalking about Aboriginal land

8 relationships and certainly the Murray was mentioned, |

9 can't tell you exactly how the conversation switched to

10 that, but it is hardly a quantum leap.

11 Q. | want to ask you something about what Steve Hemming
12 said the lakes region resembled. | need you to indicate
13 whether that is a matter where the commission should be
14 in private session.

15 COMSR

16 Q. Yes, if itisamatter that isnot already in the public

17 arena, and it is covered by Section 35, and it would be

18 the divulgence of information. | don't know whether the
answer, as distinct from the question, will lead usin

that direction.

21 A. | don't think it will because nothing really specific

22 was discussed.

23 XXN

24 Q. Isthisthe position, that at some stage Steve Hemming
25 said that he heard Ronald Berndt - not Catherine, Ronald
26 Berndt - theorise about the feminine or female nature of
27 the Lower Murray and the landscape.

28 A. No, | think it was alittle more specific than that. |

29 don't have a clear record of Steve suggesting that it

30 was Ronald Berndt.

31 Q. But he may have done.

32 A. Hemay have. | think it was at |east the Berndts, and
33 what he referred to is not the sort of feminine aspect,

34 asyou put it, but the fact that there was a connection

35 with awoman's body at some point. That phrase was
36 used.

37 Q. Youknew, didn't you, that there had been communication

N =
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in 1983 between Steve Hemming and Ronald Berndt to do
with the Stirling Gallery redevel opment.

A. Yes, and I'd also communicated with Ronald Berndt on
that exact subject.

Q. But your communication started in 1984. That's what
you'vetold us. What | am suggesting to you is that
prior to that, in 1983, you were aware that Steve
Hemming had communicated with Professor Berndt and that
communication was by correspondence and verbal.

A. Yes.

Q. And, of course, when the Berndts visited the museum when
they came through Adelaide, there would be discussions
with, | suppose, any of you that happened to be there,
on mutually interesting topics.

A. That'strue.

Q. You are aware that Steve Hemming also helped the Berndts
with his book and received an acknowledgement.

CONTINUED
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A. That isan odd one, because, asfar as| can tell,
through discussions with people involved, that
attribution was actually intended for Philip Clarke.

Q. | can't comment on the intention, but the fact is Mr
Hemming got the attribution, isn't that right.

A. Theinformation | haveisthat acertain personin
Western Australia, who was involved in putting the data
together for that set of acknowledgements, mixed his
sources up and put Steve in there instead of Philip.

10 Q. That really wasn't what | was asking you. | was asking

11 you if thereis an acknowledgement to Steve Hemming in

12 the book.

13 A. Thereis, yes. That iswhat we are talking about.

14 Q. You know John Stanton, don't you.

15 A. Thatisthe person | am talking about in Western

16 Australia, yes.

17 Q. Heassisted in editing the book.

18 A. Yes, hewas mortified apparently to realise that he had

19 made that mistake.

20 Q. Areyou aware that he has dedicated his - he has written

21 some sort of dedication in the copy that Steve Hemming

22 has.

23 A. No, | wasn't, no. | mean, | am not saying that Steve

24 didn't contribute. | am sure hedid. But | am just

25 saying that, asfar asthat particular attribution goes,

26 itwasasdlip on his part.

27 Q. When Steve Hemming raised this comment that he heard

28 Ronald Berndt theorise about the female nature of the

29 Lower Murray landscape, did you say anything.

30 A. Yes.

31 Q. What did you say.

32 A. Ithink I vigoroudly denied it, because - or queried it,

33 because | had been there at those discussions. | had an

34 integral part in, firstly, bringing to light the article

35 on Ngurunderi, which we used as the basis for the

36 galery. Indiscussing it with Ronald Berndt, in

37 particular, in corresponding with him on the subject and

38 in witnessing his appreciation of the way in which that

OCoO~NOUAWNE
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data had been applied in an exhibition. And so | was
very close, close enough to redlise that, if he had any
theories, which he hadn't expressed in print and
committed himself to it in print in 1993, that some
indication of that, which has ramifications which bring
us all heretoday, would have come to my attention. And
| thought it was an extraordinary assertion for Steveto
make and asked him, as quickly as he could, to come up
with some evidence for it.

Q. And he said, what.

A. Hesaid that he had seen something somewhere. And |
asked him perhaps to materialise that, or produce it.

13 Q. Sincethen, he hastold you, hasn't he, that he was
mistaken and what he must have seen was the general
reference to the Lower Murray lakes and the Coorong as a
body described by the Berndts as symbolic of Ngurunderi.

A. Hehasnot said that to me.

Q. Areyou sure of that.

19 A. | don't have amemory of him saying that to me. That

B
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20 would amount to aretraction. And it would have afair

21 amount of significance for his apparent position on the

22 characterisation of the Lower Murray landscape as

23 somehow feminine in nature.

24 Q. Areyou quite sure he has never come back to you and
25 said, in reference to this conversation "I was mistaken

26 about that reference’, or anything like that.

27 A. | am absolutely certain, yes.

28 OBJECTION Mr Abbott objects.

29 MRABBOTT: Could | just raise the point, my learned
30 friend has spent sometime on this. We now learn that,
31 on her instructions, apparently, Mr Hemming has at |east
32 said heisretracting it. If her instructions are that

33 he does retract it, can we get on with something else?

34 Thisisno longer an issue then and we don't have to

35 waste Mr Jones's time.

36 COMSR: It is not that so much, but where

37 material has already been covered, | don't need to

38 retrace it, but thisis afresh material.
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MISS NEL SON: | am only putting to this witness that
the written reference was incorrect. That that was a
mistake. | am not putting -

WITNESS: Sorry, which written reference?

XXN

Q. You will recall you said that Mr Hemming told you that
he thought he had seen it written somewhere.

A. Hedidn't use those words. | think he said he had seen

9 something somewhere.

10 Q. Somewhere.

11 A. And, | mean, | took that to mean not avision written in

12 the clouds -

13 Q. Just so we are clear, | am not suggesting to you that he

14 has come along and said "L ook, | think | am mistaken

15 about this business of Ronald Berndt theorising about

16 the female nature of the landscape.’

17 A. | thought that's just what you said.

18 Q. No, that isnot what | am putting to you. So that we

19 are clear about that.

20 COMSR: | wonder if you can clarify that?

21 XXN

22 Q. What | am putting to you isthat he has said to you that

23 he originally believed he had seen areferencein the

24 book, A World That Was, but he had since checked and

25 that isincorrect.

26 A. No, | don't accept that, because | think the book itself

27 was canvassed in that discussion and | think 1, if not

28 Philip, made the comment that it is specifically amale

29 body which isreferred to in the Berndts book. And |

30 think Steve countered that by suggesting that he had

31 seen something somewhere, which indicated to myself and

32 | suppose to Philip too, that he was looking at

33 something that wasn't in the Berndts' book.

34 Q. Hasthere ever been any discussion between you and Steve

35 Hemming, since that day, about this concept. That is,

36 the female nature of the Lower Murray landscape.

37 A. No.

38 Q. Haveyou raised it with him since then.
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A. No, | haven't.

Q. Can| suggest to you that this conversation about the

possible female nature of the Lower Murray landscape did
not take place until after February this year.
A. You could suggest that, but | wouldn't accept it.

Q. You say it wasin about September of last year.

A. Late August, | think.

Q. But certainly after you had done an interview for

Channel 10.
A. No, that wasin May thisyear, | think.
Q. Yes, you are correct, | was looking at the wrong date.
COMSR: Miss Nelson, | wonder if | could clarify
something? What you were putting to Mr Jones previously
as possibly having been said by Mr Hemming, were you
putting to him that that, in fact, was what originally
he had put to Mr Jones? | am not quite clear that |
followed you. Y ou suggested to Mr Jones that Mr Hemming
had said something. Are you putting to him that that
was the original comment that he made, or a subsequent
comment?
MISS NEL SON: No, the original comment.
COMSR
Q. So what was being put was that, on the occasion on which
he spoke to you, that that particular comment -
COMSR: | didn't note it.
MISS NEL SON: About the female nature of the Lower
Murray landscape.
COMSR: Y es, that's right.
COMSR
Q. Yes, that it was put originally and that somehow you
misunderstood what he was putting to you.
A. Sorry, you will have to run that past me again.
MISS NEL SON: No, that wasn't what | was putting.
COMSR: | smply hadn't followed the import of
this. Could you just read that out to me? | want to
make sure | don't misunderstand what the situation is.
MISS NEL SON: Perhaps if | take it astep at atime.
COMSR: Can | just have the quote that you put
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1 to the witness?

2 MISSNELSON: That Mr Hemming had heard Ronald Berndt
3 theorise about the female or feminine nature of the

4 Lower Murray landscape.

5 COMSR: Just so that | am clear here, you are

6 suggesting to the witness that that was what Mr Hemming
7 said to him, on that occasion?

8 XXN

9 Q. Doyou agreethat that iswhat he said.

10 A. I think we have had this conversation, haven't we?
11 COMSR

12 Q. Yes, | know, but | just wanted to make sure that |

13 understood. Was that -

14 A. No, | think | - my earlier reply wasthat | didn't
15 necessarily think that it was specifically Ronald Berndt
16 and that | didn't agree that it was a broad concept such
17 as the feminisation of the landscape, but that it was

18 restricted, or more specifically related to awoman's

19 body.

20 COMSR: Yes, that clarifies the issue for me,

21 Miss Nelson.

22 XXN
23 Q. Did heaso say that he thought Philip Clarke had been
24 present during a conversation with Ronald Berndt about
25 that topic.

26 A. | don't know that he did. | mean, no, | couldn't, |

27 couldn't be sure of that. | would be open to the

28 suggestion that it was Philip Clarke himself who

29 suggested that he was present.

30 Q. Perhapsyou would expand on that. What did Philip
31 Clarke say.

32 A. | don't have avery clear memory of what Philip Clarke
33 said, except to - in a substantive sense and that is

34 that he expressed the same level of surpriseas| did

35 that awoman's body was being referred to in connection
36 with this landscape on the basis that all the

37 documentation points towards the other gender. And,
38 more specifically, towards Ngurunderi as an ancestor.
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Q. Did Philip Clarke say anything about being present at a
conversation with Ronald Berndt. | thought | understood
you to be suggesting that.

A. You asked me whether Steve Hemming said that Philip
Clarke was there. | said -

Q. Or hethought that Philip Clarke was there.

A. Yes, and | said perhaps | wouldn't be quite sure about
that, but | would be more open to the suggestion that
Philip himself said that he wasthere. And | can't
really take it any further than that.

Q. Therewhen a conversation took place about the female
body in the landscape.

A. When the serious conversation took place, | think Philip
was usually on the scene as Steve and | were and we
attended those meetings with the Berndts, which were
usually held within the museum itself and often ranged
across the subject of Ngurunderi and various nuances of
the epic that we were working on to prepare the
exhibition.

COMSR: Thiswasfairly fully covered in the
examination, Miss Nelson.

MISS NEL SON: | don't think it has been addressed, at
al, sofar. That wasmy last question on the topic, if
that helps.

COMSR: All right, yes, | thought | could seea
Referencetoit, on p.4237.
XXN

Q. After that conversation in, you think, late August 1994,
there were no discussions between you and Steve Hemming
about anything to do with Hindmarsh Island, is that the
position.

A. Not specifically with Steve. | do recall another
conversation with Philip where | was present, which |
think was in the museum tearoom. But that wasn't
specifically a conversation between me and Steve, no.

Q. When did that conversation take place.

A. Probably earlier thisyear, | would say. | can't be
very specific about that. March/April. That is about
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asfarasl can -

Q. Beforeyour television interview.

A. Yes, | would say so.

Q. How did you come to do that television interview.

A. | was approached by Chris Kenny, by telephone, | think.
Probably a couple of times, as | had been by a couple of
other journalists. And, until certain other media
exposure had taken place in the week prior to the
interview that | did, | didn't consider that | had a

useful role to play in making such a- coming forward
and doing an interview. But, in that week prior to the
interview, it - this was the week in which Bertha Gollan
and Dorothy Wilson were interviewed, | think on the 7.30
Report. And what struck me is that these women were
receiving no real support from professional scholars or
researchers who knew a great deal about the culture and,
as such, they were exposed to the gentle ridicule of
journalists who, no criticism intended, had very little
training or background in the area. And assumed, from
what they had been told by a couple of individuals,
notably Dr Fergie, that the basis for being sceptical

about the existence of secret sacred women's business on
Hindmarsh Island was very dlight. And | found that this
“gentleridicul€, as| put it, in terms of Bertha

Gollan, for example, being characterised as turning 100
years of anthropological orthodoxy on its head, as one
particular television interviewer portrayed her, was
offensive.

CONTINUED
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and that | considered that the museum had arole to play
in letting enough information out into the community so
that people could see where the facts supported it, that
thiskind of stand that was taken by those women was not
aberrant, anomalous or the sort of thing that ought to

be subject to that kind of treatment, so | guessin that
sense | felt partly asthough | was coming in to bat on

the part of apoint of view that had not previously had,
perhaps, a proper airing.

10 Q. And that wasthe dissident women's point of view.

11 A. Yes.

12 Q. Sothat Channel 10 interview, were you introduced as the
13 Head of the Anthropology Department of the Museum.
14 A. Yes.

15 Q. Dr Clarke hastold usthat it was museum policy not to
16 become involved in any type of political or contentious
17 situation.

18 A. That'sabroad principle which applies particularly to

19 more junior people in the museum. Progressively, asyou
20 move up the echelons, that situation changes to the

21 extent where the director is entitled, or has autonomy

22 to make comments on awhole range of issues, and that
23 autonomy is delegated at |east to the next rung, which

24 isat the divisional head level. | made a particular

25 point of speaking with the director before doing that

26 interview, telling him that | didn't feel comfortable

27 about doing it. Personally, asit happened, fairly

28 uncomfortable, because I'd had this bad throat problem,
29 | wasn't in tiptop shape for giving television

30 interviews, but | felt that it was necessary at that

31 stage because no other anthropologist in South Australia
32 or elsewhere had come forward to put the point of view
33 which, after al, is overwhelmingly the anthropological
34 orthodox position, that is that documented extensively
35 in the Berndt's volume.

36 Q. Asl understand what you've said in your statement, that
37 was productive of afairly strong words on the part of

38 Dr Kartinyeri.
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A. Yes

Q. You've said that she was angry.

A. Yes. | think she was astonished that anyone could have
the temerity to cross swords with her on that topic. It
wasn't - yes, | will leave it at that.

Q. Inyour statement, you say that she told you that “Steve
Hemming told her that the Lakes and Murray Mouth were

Coo~NoU,WNER

evocative, mythologically, of awomen'sinternal organs,
and that the authority for this analogy rests with
Catherine Berndt'. In what context did she say that.

A. | said to her - because | mean it wasn't entirely an

harangue, it wasn't entirely just a heated conversation,
we actually had abit of adiscussion - and | said to

her words to the effect of "What is this based on,
Doreen? | mean this claim about secret sacred women's
business, what isit based on, and whereisit - | mean
where are you getting', sort of, | suppose, "What are
your sources, is the sum effect of what | was asking,
and she - | didn't get the impression that she was
giving me all her sources, but she mentioned Steve and
mentioned the fact that he had supported her in this
idea. That is, | suppose, she was quite understandably
saying "Thisisan opinion which is shared by another
staff member in the division'.

Q. You never took that up with Steve Hemming, did you,
after that conversation.

A. No, | didn't. | took it up with the director, because |
felt at that stage what we were looking at was a pretty
significant split, | suppose, within the division, which
would have ultimate ramifications for the way in which
we carried out our business.

Q. Because you have to work together.

A. Yes, so| suggested to the director that, in a sense, we
had passed into adifferent reality asfar asthe
division was concerned, and that we needed to address
that.

Q. Wéll, did the director take it up with Steve Hemming, or
you, or anyone else.
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1 A. Thedirector certainly took it up with Doreen and, at

2 that stage -

3 Q. I'mnot interested in what he took up with Doreen, but
4 can you tell meif, to your knowledge, he took it up

5 with Steve Hemming.

6 A. Hedidn't suggest to me that he had.

7 Q. If hedid, hedidn't tell you about it.

8 A. Yes.

9 Q. You certainly didn't raise what Doreen Kartinyeri had
10 said to you with Steve Hemming.

11 A. No, | don't think I did.

12 Q. Why not.

13 A. Wéll, it appeared to be an intractable opinion from

14 sources, other sourcesthat | was in contact with, or

15 were in contact with me. This was the period, you have
16 to remember, | suppose, in which allegations of sorcery
17 were being made. There was the proposition that

18 particular individual s associated with people being

19 discussed had aligned themselves in such away that the
20 possibility of just having aquiet chat about something
21 of this nature had probably passed.

22 Q. Who were your other sources. Who was making these
23 allegations.

24 A. Various members of the anthropology division arein
25 contact with various members of the Aboriginal community
26 across the board and, | suppose, on adaily basis,

27 discussions were had here and there around the place.
28 Q. Let memakeit easier for you to answer that question,
29 because | can seethereis some difficulty. Did Steve

30 Hemming make any of these allegations to you.

31 A. No.

32 Q. Washethe source of any of this other information.

33 A. Perhapsindirectly.

34 Q. Inwhat way.

35 A. Weéll, through discussions with other members of the
36 division who said “Steve saysthis, or other members of
37 the division who said "Doreen says this, and so on. So
38 it'sthat, I think, kind of environment that you're
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looking at.
Q. So everyone was having plenty to say about everyone else
in that division, is that the case.
A. No, thiswas a pretty patchy thing. | mean some people
preferred to keep absolutely quiet and neutral and to
just dlip out of the room if the topic came up. Others
would put the kettle on.
MR MEYER: By that does he mean heat it up or make
9 acup tea.
10 COMSR
11 Q. Wereyou saying that, from what you heard, putting in a
12 neutral way, from people in the department, they were
13 passing on information they had got from the Aboriginal
14 community.
15 A. That'scorrect.
16 Q. About sorcery and such like.
17 A. Yes.
18 XXN
19 Q. Atthisparticular time, thisisaround about the end of
20 May, early June of 1995, there was afair amount of
21 gossip mongering and rumour mongering going on in the
22 museum, was there.
23 A. | think adirect reflection of what was going on in the
24 community and the media, probably, at the time. Nothing
25 extraordinary.
26 Q. But you didn't think to take up what Doreen Kartinyeri
27 had said with Steve Hemming directly.
28 A. | didthink about it, and | didn't take it up because it
29 was quite obvious that things had been set in motion,
30 alignments had been deepened and marked to an extent
31 that a conversation of a conciliatory nature wouldn't be
32 possible.
33 Q. Inyour position, that might have been made alot harder
34 by your public alignment with the dissident women, might
35 it not.
36 A. I think if you have agood look at that Channel 10
37 interview, you will seethat I'm not entirely aligning
38 myself with the dissident women. What I'm suggesting

1
2
3
4
5
6
7
8
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therein that interview is that there is not a shred of
evidence to suggest that secret sacred women's business
on Hindmarsh Island existed but that, on the other hand,
we have a group of women who suggest that it exists at
present, and that the legidlation allows for the

evolution of tradition, and that that conceivably could

be an explanation for what has gone on. | stopped short
of actually exploring that topic to the extent of saying

that the evolution of tradition in this case cannot

10 allow for what it isthat's been proposed as secret

11 sacred women's business on Hindmarsh Island. By

12 stopping short of that, | think | prevented myself from

13 aligning myself publicly and quite unmistakably with the
14 dissident women. | was quite careful about that.

15 Q. Fromtheinformation that came back to you, did you get
16 the impression it was perceived by people that that is

17 what you had done, that is aligned yourself with the

18 dissident women, whatever your intention might have

19 been.

20 A. Yes, but not invariably. | knew that that would

21 probably be the outcome.

22 Q. Theresult of that interview was that you were moved

23 from your position as head of anthropology to a position
24 as project officer, isn't that right.

25 A. Thatisn'tright. That's absolutely incorrect.

26 Q. When were you moved to the position as project manager.
27 A. | actually wasn't moved. What had been in the wind for
28 acouple of years, and what wasin the wind before |

29 even took up the position as head of division, was a

30 major project which has since come on-stream, and it was
31 understood, when | took up the position, that when that
32 project came on-stream, | would be the person most

33 likely to undertake it. Events moved in such away that
34 that project actually started about a month after the

35 Channel 10 interview.

36 Q. Whendid you officially become senior project officer,
37 division of anthropology.

38 A. 13 June.

OCONOUITR~AWNE
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Q. 13 June.

A. Yes

Q. Thetelevision interview was 30 May.

A. Yes.

Q. Dr Kartinyeri came to see you the following day, which
will have been 31 May.
A. | think so, yes.
Q. Therewas adeputation, as | read your evidence, from
the ALRM to Dr Anderson. When was that.
A. If itwasn't 31 May, it could have been 1 June.
Q. They demanded your resignation.
A. Weéll, according to the director, yes, but | haven't had
any direct evidence of that.
Q. Within two weeks, you became special project officer or
manager.
A. Yes.
Q. Areyou aware of the director telling other peoplein
the museum that you'd, in effect, been moved to preserve

the peace.

A. Our director isaconsummate politician. | wouldn't be
surprised by that.

COMSR: Where isthistaking me?

MISS NEL SON: It might be helpful on credit.

MISS NEL SON: | don't know that | have any other

guestions, but if you'd just bear with me for a couple
of moments, 1'd like to take some instructions. | have
no further questions.

COMSR: | proposeto call on Ms Pyke next. Do
you intend asking any questions?

MSPYKE: Yes, | do.

COMSR: A great deal of matters have aready

been canvassed. Y ou don't need to go over those again.
CROSS-EXAMINATION BY MSPYKE
Q. Just on the issue of your dealings with the press, were
you talking to members of the press, particularly the
print media, on or off the record, before the interview
with Channel 10.
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A. Beforetheinterview with Channel 10? | assume what's
behind that is reference to my longstanding acquaintance
with Christopher Pearson, isthat correct?

Q. Don't worry about what's behind the question. Perhaps
an answer to the question might suffice.

A. Yes, | had had conversations with people.

Q. Because there have been a number of articles written by
Mr Pearson, haven't there, in the "Australian’, for
example.

A. Yes.

Q. Didyou provide Mr Pearson with any information in
relation to those articles.

A. Vey little actually. Surprisingly little you might
say. Christopher Pearson has his own sources, |
believe, and actually employs Chris Kenny asan
occasiona journalist at the "Adelaide Review'. Chris
Kenny isan investigative journalist, so | am -

Q. | am not asking you about other sources. | am asking
about you and your provision of information to Mr
Pearson, ajournalist.

A. It wasoccasiona.

Q. Therewas an article written by Mr Pearson in the
"Australian’ on 22 May 1995. That's part of Exhibit 67.

COMSR: Whereisthisline of questioning going?

MSPYKE: | want to ascertain from this witness
that he has, by a back door, been involved in the debate
for sometime.

COMSR: | don't think the witness needs to state
by aback door. | think he has gone in through the
front door.

MSPYKE: Prior to hisinterview with the Channel
10 mediaiswhat | am getting at.
XXN

Q. | suggest you have been providing information to Mr
Pearson for the purposes of hisarticlesin the
"Australian’ - | will put this question to you
generally, it might save us going through each and every
one of them - and the "Adelaide Review' over a
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substantial period of time.

A. Could you just put that in the form of a question,
please?

Q. | thought it was aquestion. Y ou can answer it or not.
| put it to you that you have provided to Mr Christopher
Pearson, information for his articlesin the print media
and, in particular, the "Australian’ and the "Adelaide
Review', over aperiod of time.

9 A. Onarange of topics, probably since about 1981.

10 Q. Inparticular, inrelation to the Hindmarsh Island issue

11 and the women's business in relation thereto.

12 A. I'm probably one of a number of sources -

13 Q. | am not asking about other people. Perhaps just answer

14 for yourself, if you wouldn't mind.

15 COMSR

16 Q. Haveyou anything to add to your earlier answer that

17 occasionally you discussed the matter with him.

18 A. No, itisan occasional relationship.

19 XXN

20 Q. And that information that you provided to Mr Pearson

21 certainly preceded your interview with Channel 10.

22 A. Yes, yes. No problem with that.

23 Q. Do you suggest that you are an anthropol ogist.

24 A. No. | suggest that I'm often referred to as an

25 anthropologist.

26 Q. | amasking you do you suggest that you are an

27 anthropologist.

28 A. No - in some senses, yes, but -

29 Q. Inwhat senses do you suggest that you are an

30 anthropologist.

31 A. Inthesensethat I've undertaken field work over a

32 number of years with Aboriginal communities; in the

33 sense in which | have published in the field of

34 Australian anthropology; in the sensein which | was

35 appointed as Head of the South Australian Museum

36 Division of Anthropology; in the sense in which I've

37 worked for a number of years with anthropologists and

O~NOOUOIA~AWNE
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attended conferences and given papers at anthropological
conferences. |Isthat enough senses?

Q. Perhaps just answer the questions rather than ask them,
if you wouldn't mind. So that's the senses in which you
say that are you are an anthropologist.

A. Some of the senses.

Q. If you have got any other senses that you would like to
share with me, please do.

A. No, wewill leaveit at that.

Q. Areyou amember of any professional society of

anthropol ogists.

A. No.

Q. Doyou have any tertiary quaificationsin relation to
anthropology.

A. | have two undergraduate units in anthropology, yes.
Q. Do you, generally speaking, consider yourself to be an
historian. | know you have got alaw degree and the
like. Interms of your own description of yourself, how

would you describe yourself.

A. Asan historian, yes, that's correct.

Q. You have talked about doing field work. Can you tell us
what field work you have done with Aboriginal people of
the Ngarrindjeri community.

A. It'sfairly limited. 1 worked - | undertook a number of
tripsto Point McLeay back in the early 80s at atime at
which we were just beginning to undertake consultations
and gather data for the Ngurunderi exhibition. Since
then, field work in that region has given way to work in
other areas.

Q. Just pausing there, before we move on to other areas,
what field work did you do. Y ou havetold usyou did
field work. | am trying to ascertain from you how much
time you spent in the field with Ngarrindjeri people.

A. Perhaps 8 to 10 visitsto Point McLeay; a couple of day
trips to the Coorong; athree week period of living on
the Coorong, working with Ngarrindjeri people, among
others; doing the excavation of an archaeological site
in September 1981; afurther period of two weeks living
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1 in the Coorong further south; and also working with

2 Ngarrindjeri people during February 1982. | suppose,
3 taken together, probably five or six times the amount of
4 time your client has spent with Ngarrindjeri people.

5 Q. Perhapsjust answer the question for yourself and

6 reserve the comments for yourself. We might proceed a
7 lot further. Isthat one of your criticisms of Dr

8 Fergie.

9 A. No. | just wanted to put it into perspective, because
10 itisadifficult question to answer.

11 Q. | suggest toyouitisavery smple question for you to
12 answer as to what field work you have done with the
13 Ngarrindjeri people. Itisavery straightford

14 question, capable of an exceedingly straightforward

15 answer.

16 A. | havejust givenit.

17 Q. Thisisthesituation, | suggest to you, you really are
18 trying to turn every answer into an attack on Dr Fergie,
19 aren't you.

20 A. Notat all.

21 COMSR: The witness has actually been asked at
22 length about his experience and qualifications.

23 MSPYKE: | want to just ask a couple of questions
24 on thistopic.

25 XXN

26 Q. Youdon't purport yourself to have in any way undertaken
27 ethnographic work in relation to the Ngarrindjeri

28 people.

29 A. Yes, | doactualy.

30 Q. Inwhat way do you purport to have undertaken

31 ethnographic work in relation to the Ngarrindjeri

32 people.

33 A. | undertook aliterature search relating to the people

34 which involved, in the early 80s, probably 82 to 85, |
35 guess - 84 perhaps - preparing aworking bibliography
36 which was cross-referenced and indexed. Thisinvolved
37 physically locating, reading and making notes from

38 approximately 200 ethnographic references. | havea
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data base on file cards which isindexed to cultural
subjects such as women's life, marriage, rites of
passage. That comprises that section of the
ethnographic work. | suppose the bulk of it consisted
of an application of those sources, atesting of the
relative weight which could be given to themin
producing and contributing towards the production of an
exhibition which purports, | suppose, to give as
complete a picture of traditional Ngarrindjeri life,
culture and history asis possible. So, to that extent,
| would say that, up until the installation of that
exhibition in the museum, 1'd probably done as much
ethnographic work in atraditional sense, perhaps
without the field work component, as probably the two or
three other people at that time.
Q. Iswhat you are saying this, that in the context in
which you maintain that you have done ethnographic work,
what you are basically talking about is looking at the
published materials.

A. No. Itasoinvolved alarge - afull scale exploration

of unpublished material, and that -

Q. By published’ I mean perhaps written. Let me clarify
that. Y ou have gone to sources where someone else has
written something about Ngarrindjeri tradition and
culture.

A. Not exclusively. | aso took the step of obtaining from
the Institute of Aboriginal Studies, a collection of
some 40 reel-to-reel sound tapes recorded during the
1960s, the period of Rebecca Wilson's prominence, |
might say, in this commission, sound tapes which,
although recorded by linguists - who | also spoketo
extensively, Dr Catherine Ellison and Dr Luise Hercus -
also contained a great amount of ethnographic data, so
that in fact what | was doing was listening to the
voices, not the processed ethnographic literature that
you are suggesting | concentrated on, but the actual
voices of Aboriginal people who were knowledgeable about
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their culture in the 1960s and provided a great amount
of datarelating to daily life and spiritual life.

Q. Do you agree with methat, insofar as ethnography is
concerned, the primary methodology of that is
participant observation.

A. No. | would agree that anthropology is distinguished by
that characteristic today, by and large, but
ethnography, taken in its usual sense, involvesthe
practitioner in avery often just a desk-based or a

10 library-based, archive-based exercise. That isits

11 accepted definition.

12 Q. Accepted by whom and in what circumstances, by

13 historians, anthropologists or -

14 A. Wearelooking at a semantic difference. | think the

15 guestion that you really wanted to ask me was

16 anthropology. If we characterise anthropology, yes, we

17 would say that practitioners generally engage in

18 participant observation.

19 Q. You, asl understand it, claim to be putting on your hat

20 as an anthropologist in thiscommission. Am | wrong in

21 making that assumption.

OCo~NOUITR_RWNE

22 A. Yes.

23 COMSR: | think you asked the witness what

24 ethnological -

25 MSPYKE: The primary methodology of ethnography
26 is participant observation.

27 COMSR

28 Q. What is encompassed by the term “ethnography' as
29 distinct from “anthropology'.

30 A. | suppose we have got to step outside that to another
31 term which is ethnology, which is the broader study of
32 peoples. But ethnography generally involves afocused
33 study of aparticular people, and it is certainly not

34 essential that the person undertaking that study live

35 with the people. It isvery often a desk-based

36 exercise. Once you get into anthropology, you are

37 stepping into, | suppose, practising in the sense of

38 which aresearcher lives with them, observes people at
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firsthand, and, in many cases, asisthetrend | think

in social anthropology in Australia, unfortunately there
isvery often a propensity to ignore the literature. |
think we have been tripped up on that in this
commission.

XXN

Q. Whois 'we'. Who are you purporting to speak on behalf
of.
A. The peoplein thisroom.

Q. Who.

COMSR

Q. Ethnography isthe analysis of data, and anthropology is
the collection.

A. No, not strictly speaking. Ethnography is very often
the compilation of data. Because of itstraditional
associations with 19th century desk-based ethnography,
it still often carries with it the connotation of
archivally-based, literature-based work. Whereas
anthropology, because it didn't really exist, except as
physical anthropology in the early 19th century, social
anthropology itself very often consists of these
participant observation exercises.

CONTINUED
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1 XXN
2 Q. I'will just put thisto you: for the purposes of
3 anthropology, ethnography entails, firstly, in-the-field
4 ethnographic research, usually a period of 12 to 24
5 months, in which the researcher basicaly livesthe
6 day-to-day life of the community with which they are
7 working. Secondly, a period of ethnographic analysis.
8 COMSR: Wait until he answersthemone at a
9 time.
10 MSPYKE: | was going to put all three.
11 XXN

12 Q. Haveyou any knowledge of that being -

13 A. Theaccepted model | supposeisthat derived from

14 university departments across Australiawho tend to

15 project their studentsinto the field for periods up to

16 12 to 18 months, as you suggest. And there then follows
17 aperiod of writing-up, in which those experiences are

18 set into their wider perspective, which itself often

19 involves an ethnographic approach. That isin terms of
20 aliterature search and a compilation of available

21 sources. So, if we are going to further pursue this

22 excursion into definitions, | am happy to provide you

23 with more information.

24 COMSR: | hope we are not going to pursue it too
25 far.

26 XXN

27 Q. What | simply was going to put to you was that, for the
28 purposes of anthropology, mainstream anthropology would,
29 | suggest to you, see an ethnography as comprising three
30 parts. Thefirst and an important part, | suggest to

31 you, isin the field research for aperiod of 12 to 24

32 months living the day-to-day life of the community.

33 Second, isa period of what is termed ethnographic

34 analysis, which incorporates areading of relevant

35 materials. And the third of which isthe actual

36 production of the ethnography, which is an anaysis of
37 the field work and the literature in the particular

38 context. Do you disagree with that as being amodel of
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anthropological ethnography.

A. Thatisamodel. A model that ismore relevant |
suppose to thisissue is what sort of standards and
methodology one adopts, if oneis about to explore a
particular question relating to a particular group of
people.

Q. | suggest to you that, from mainstream anthropol ogists
points of view what | have just suggested to you isthe
way in which acommunity would be studied, by some
substantia field work in the field looking at the

literature and then -

COMSR: | am sorry, is this the anthropol ogist,
what an anthropologist would do?

MSPYKE: Yes.

COMSR: As distinction from an ethnographer?
WITNESS: As digtinct from an ethnographer and
presumably as distinct from an historian. Isthat the

suggestion?
XXN

Q. Look, isthat your answer to my question.
A. Not completely.

Q. Would you complete your answer and then we can perhaps

move on.

A. Because| think what - | mean, if we are asking a
guestion of what is required of an anthropol ogist
working in Australia today, because just to suggest an
anthropologist is, in a sense, to paint a sort of
idealistic picture. But, if your question has a
practical edgeto it, that is, the extent to which a
practitioner can produce datawhich is testable and
subject to analysis, | would give adightly different
answer. S0, | suppose my answer is, in theideal sense,
yes. And you can take it from there.

Q. Intheideal sense, are you aware of any ethnography, in
the model of which | have just put to you, being donein
relation to the Ngarrindjeri people by anyonein the
museum.

COMSR: | find that hard to follow, Ms Pyke.
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Y ou have asked the witness about anthropological -
MS PYKE: Yes, and | have just said "In the model
| have just put to you', which | say isthe
anthropological mode.
COMSR: Yes, right.
XXN
Q. Areyou aware of anyone within the museum who has done
an anthropological ethnography in relation to the
Ngarrindjeri people.
10 A. I will put that previous definition to one side, because
11 it now becomes plain that what you are talking about is
12 not the ideal world, but the world of reality. And, in
13 that sense, in terms of a person who would be accepted
14 as having the expertise and the experience and have
15 gathered sufficient data to be regarded as an
16 anthropol ogist working with and able to pronounce upon
17 aspects of the Ngarrindjeri community, | would say, yes,
18 certainly thereis such aperson. And that is Philip
19 Clarke.
20 Q. | put aparticular model to you - and | will go through
21 it again - and | want you to answer the particular
22 guestion that | am putting to you. Areyou aware of
23 anyone in the museum who has spent a period of 12 to 24
24 months in the field with Ngarrindjeri people living
25 their day-to-day life as part of that community.
26 A. Would you - can | just get apoint of clarification?
27 Would you classify living in aday-to-day life with a
28 Ngarrindjeri person.
29 Q. No, | wouldn't classify that, | wouldn't classify "a
30 person’. Presumably you are talking about Dr Clarke's
31 wife. Do you know of anyone in the museum who has spent
32 12 to 24 months living amongst the Ngarrindjeri
33 community as part of their day-to-day life. That is,
34 the life of the community.
35 COMSR: Continuous?
36 XXN
37 Q. Continuoudly.
38 A. Continuously and actually making arecord as they go?

OCO~NoUTPhWNEF
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So, we are not talking about the school teacher at Point
McL eay, for example?

Q. An anthropologist purporting to be doing an ethnography.

A. Within the museum?

Q. Yes.

A. No.

Q. Isityour view, from your discussions with Dr Clarke,
that he in some way has done some in-the-field
ethnographic research in the Ngarrindjeri community.

A. Itisnotjust my view, itis-

Q. No, | am asking you about your view. Don't worry about
anyone else. If I want you to comment about anyone
else, | will ask you very specificaly.

A. Itismy view, yes.

Q. You havereferred, | think, to various writings that you
have read and you have referred to various people that
you believe have been involved in working with the
Ngarrindjeri community. Perhaps historically. Firstly,
the Tindales: you have read the work of Mr Tindale. |
think it isMr. | might be -

A. No, Dr. Dr Tindale.

Q. Dr Tindale.

A. | have read some of hiswork, yes.

Q. Haveyou read hiswork in relation to the Ngarrindjeri
people.

A. | haveread most of hiswork in relation to the
Ngarrindjeri people.

Q. Areyou of theview that Dr Tindale did an ethnographic
field work in relation to the Ngarrindjeri people.

A. Yes.

Q. Inwhat sense do you say that he did.

A. Insevera senses. Inthefirst sense | suppose of
undertaking trips to Point McLeay over a period of
years, probably from the early 1930s through to probably
the 1960s. Perhaps one or two trips since then.

Q. Doyou -

A. | haven't finished yet. In the second sense, very close
collaborative research with four or five individuals.
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Notably Clarence Long, otherwise known as Milerum. Ina
further sense in terms of an extensive and for his

period exhaustive literature search and analysis

touching on arange of issues. In afurther sense,

having worked with Clarence Long at the museum where
Clarence Long actualy, | suppose, undertook to provide

as much information as he could to Tindale on the museum
premises. That isan adequate summary, | think.

Q. Do you make any distinction between what | may refer to

asfield trips, that is, trips out of short duration to
the field and extensive field work.

A. Thereisno doubt at al that Tindale has been sniped at

by social anthropologists from the eastern States for
not having undertaken or fallen in with the model of
research that you suggest is the standard, academic
model of participant observation.

COMSR: | don't understand that. | thought it

was ideal rather than standard that you pui.

MS PYKE: | hadn't put ideal. Thiswitness

somehow or other saysthat istheidea and that ishis
answer.

WITNESS: It isboth, | suppose. It has become a

standard. In the period in which Tindale worked, there
wasn't a Department of Anthropology in South Australia.
That wasn't founded until 1973. By that time, Tindale
was 73. A bit unrealistic to expect him to enrol asa
student, at that time, | suspect.

XXN

Q. Because you are aware that one of the criticisms of

Tindaeisrealy that he spread himsdlf, if | can put

it in the colloquial, very thinly. Hetravelled broadly
and spoke to alot of people, but didn't spend intensive
time with any particular community.

A. That isaflippant criticism made by some people of

Tindaleswork and it is entirely inaccurate, asfar as
his involvement with Lower Murray people goes.

Q. | think, just generaly speaking, you have, in answer to
some questions from Miss Nelson, answers to questionsin
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relation to this area of what | refer to as, perhaps,

the domination of the Ngarrindjeri historical record by
male reporters, if | can put it that way. And, as|
understand it, you don't necessarily agree with that, is
that correct.

A. No, | don't necessarily agree with that.
Q. You have, | think, referred to several women, yourself,

in the context of women who have been involved in
recording Ngarrindjeri tradition and culture. One of
whom was Alison Harvey.

A. Yes.
Q. Do you know what Alison Harvey's work-history with the

Ngarrindjeri people was.

A. Roughly, but -
Q. Youjust tell uswhat you roughly know.
A. | believe sheis appearing before this Commission, so

you will have an opportunity to ask her.

Q. I amasking you. Y ou have put her forward as someone

you say, or you have put her forward to refute the

notion that there is some - there is a domination of

mal e recording of the Ngarrindjeri people. Now, you

have put her forward, so | am asking you basically to
justify the basis that you put her forward. So | am

asking you about your - what you know of Alison Harvey's
work with the Ngarrindjeri people.

A. Yes, | believethat, in 1939, Alison Harvey had

undertaken a couple of field tripsto other parts of
South Australia. To the Ooldearegion. And to oneor
other of the Flinders Ranges or Ernabella, she did -

Q. | am asking you as to Ngarrindjeri, you understand.
A. Yes, | am coming to that. And she, on the basis of

those particular field experiences, during which she was

- it was suggested that she undertake a particular
investigation of women's issues, that, having armed
herself with that experience, later in 1939 she

undertook investigations down in the Lower Murray lakes
area. And worked with at least two Ngarrindjeri women,
including Pinkie Mack and Charlotte Rigney, but also
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undertook investigations with Aboriginal men, at that
time.

Q. Do you know how extensive her field work was. Asl say,
you have put her up as someone who refutes the notion of
the male dominance.

A. It was extensive enough, enough to havefilled several
notebooks, the results, in terms of fairly closely
gathered data relating to the sorts of issues that are
before this Commission.

Q. Do you know whether she was there days, weeks, whether
she lived amongst the Ngarrindjeri people. Do you know
anything about that.

A. Her family had a property at - in the vicinity. And |
believe that, over a period of years, she probably had
exposure to Ngarrindjeri people.

16 Q. Doyou know or not. Do you know in any way, shape or

17 form what her field work -

18 A. Yes, | am answering that question. | mean, what | am

19 suggesting is that, over a period of years, she had

20 exposure to Ngarrindjeri people who were camped at

21 various times of the year on the property or close to

22 it. And, interms of the actual applied work which

23 produced the notebooks that | am mentioning, that work -

24 that particular data | believe was gathered during the

25 course of one day.

26 Q. Do you agree with me that, on the basis of your

27 knowledge, that Alison Harvey did not have an extensive

28 connection in terms of working with the Ngarrindjeri

29 people.

30 A. Ithink, you know, it compares - at the risk of sounding

31 provocative - it compares very, very well with your own

32 client's.

33 Q. I ask you not to be provocative. | ask you to answer

34 the questionsthat | ask you and not to twist them

35 around to what, frankly, are becoming self-serving

36 statements that you have adesire to give from the

37 witness box.

38 OBJECTION Ms Simpson objects.
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MS SIMPSON: | object to that form of questioning.
Mr Jones has come here at the request of the Commission
and | ask Ms Pyke to confine herself to questions and
not statements.

COMSR: Y es, the witnessis not on trial or
anything.

MSPYKE: | can appreciate that.

COMSR: Thisisafact-finding -

MS PYKE: | was actually waiting for some

objection from counsel assisting. The witness is making
self-serving statements that bear no relationship to the
question asked.

OBJECTION Ms Simpson objects.

MS SIMPSON: Thisis not the appropriate forum. Mr
Jonesis here to answer questionsin cross-examination.
If later on M's Pyke wishes to make some submissions to
you about the evidence he has given, then there will
come atime when that is appropriate. It isnot
appropriate now.

MS PYKE: | think, frankly, it isafair thing for
me to put this witness on warning that self-serving
statements are -

WITNESS: Canl -

COMSR: The witnessisnot on trial or anything.
Thewitnessis here to assist with -

WITNESS: Can | suggest to you that | am not
making self-serving statements.

COMSR

Q. Mr Jones, you don't have to suggest that.

A. But, infact, when you are suggesting that Alison Harvey
has inadequate credentialsin terms of the data that she
has prepared and placed on the record, | just want to
inject alittle sense of relativity herein relation to
work that has been done subsequently.

XXN

Q. I am simply putting the question to you on the basis
that you have said one of the reasonsthat it is your
view that the recording of information in relation to
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the Ngarrindjeri people is not dominated by male
recordersis, firstly, that Alison Harvey - | am simply
- was asking you for your knowledge of the extent to
which Alison Harvey had connection and worked with the
Ngarrindjeri people. Now, it isavery ssmple question
and you have answered it.
OBJECTION Ms Simpson objects.
MS SIMPSON: Again, isthat aquestion, or isthat a
statement? | again renew my objection to Ms Pyke making
statements of that sort from the bar table. That is not
appropriate, in my submission.

MS PYKE: With respect, if the witness -

COMSR: Ms Pyke, how isthis going to help me,
unless | can go into an examination of all of the
anthropol ogists and the amount of field work they have
done?

MSPYKE: | am simply putting to you that one of
the criticisms of my client and her report isthat there
is nothing recorded in the anthropological literature
about certain issues. One of the things that we are
having trotted out to usisthat there have been various
women who have worked in the field with Ngarrindjeri

people.
COMSR: Yes.
MSPYKE: | think it isavery fair thing for me

to do, isto question and dlicit from those withesses
what experience they say these women who have worked in
thefield have. Now, | would have thought that was
pretty fundamental.

WITNESS: Y es, but what | am suggesting is that,
to reduce my answer on the suggestion that this person
just breezed in for an afternoon, jotted down afew
things and then disappeared, is to substantially
misrepresent Alison Harvey's contribution to the topic,
because she had comeinto thisfield with the benefit of
someincisive field experience based entirely on the
issue which is before this Royal Commission. And, when
she came - went down to Point McL eay to that area, she
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1 homed in on the exact topic that is being discussed at
2 this Royal Commission.
3 CONTINUED
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in that sense, even if she only asked one question and
got back in her vehicle or whatever and disappeared, it
would be of significant relevance.

XXN
Q. Wdll, isyour information about Alison Harvey contained,

from what you've heard, in her statement to this
Commission.

OBJECTION Ms Simpson objects
MS SIMPSON: How can that with relevant, where the

information came from?

MSPYKE: He has given the information, | want to

know what his sources are.

isnot relevant. If she has other information, put it

to him. It's not appropriate for her to engage in some
debate or argument with the witness. It's wasting
people's time.

COMSR: It's particularly not helpful when the

witness's evidence or knowledge might be quite
incomplete, and the person is going to give evidence
themselves.

MSPYKE: Look, | appreciate that, but thisisa

person this witness has trotted out, if | can put it in
the colloquial, as someone who -

COMSR: Sheisn't trotted out, sheis, as |

understand it, one of the persons who's said to have
done some work in that area, and it won't be of any use
to meif I've got to consider the work of every
anthropologist in order to make an assessment of how it
compares with others. | really don't think that is

going to assist me.

MSPYKE: No. | think at onelevel | accept what

you're saying. Bearing in mind the criticism that's
been made that thisis not, the information that this
commission is asked to decide upon, one of the things
that's been put to you, it's not previously in the
literature, therefore it's afabrication. We haveto
analyse why it's not in the literature, surely.

Where Mr Jones gets the information from
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COMSR: WEell, yes.
MSPYKE: When that's trotted out as the prime

motivation for criticising Dr Fergie and the proponent
women.

MR ABBOTT: Why hasn't she asked that? "Could it
be, Mr Jones, the fact that it's not in the literature
is due to the limited time that Alison’, whatever her
name was, Spent down in the area. That's a question.
Going about it like thisis the wrong way.

MS PYKE: I'm grateful to Mr Abbott. I'm sure
that Mr Abbott conducts his case as he sees fits, and
will conduct me the courtesy of letting me do mine.

COMSR: We do have time constraints, and we
haven't got time to delve into how much time every
anthropologist in the field has spent for a comparative
basis.

MSPYKE: | appreciate that there are time
constraints, but these witnesses are being called to be
critical, and that isentirely their right.

COMSR: They are being called to supply the
commission with information, not to be critical.

MSPYKE

Q. MrsTindae, what do you know about her work with the

Ngarrindjeri people.

A. She accompanied what's become known as the
Harvard/Adelaide Universities expeditious of 1938 to
1939 across Australia, mainly through South Australia,

Victoria, New South Wales, Queensland, over an 18 month
period for researchers Norman Tindale, Dorothy Tindale,
Joseph Birdsell, Physical Anthropologist from America,
and hiswife whose name | forgot. The modus operandi of
the trip was to concentrate on certain aspects, and this

left room for Dorothy Tindale and Mrs Birdsell to
concentrate particularly upon children's issues and
women's issues, so that by the time the trip returned to
South Australiain 1939, Dorothy Tindale had interviewed
several hundred Aboriginal women across the country in
relation to women's issues as they're generally
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understood and can be defined.

Q. Who do you say she questioned about women's issues as
generally understood and defined. What are you actually
talking about.

A. Aspects of parturition, birth and menstruation.

Q. Sothe physical elements of those matters.

A. Obviously, during the course of asking those questions,
we would have been aert to the issues that are before
this commission.

10 Q. What makesyou say that. What earthly knowledge would

11 you have.

12 A. Excuse me?

13 Q. What isthe basis of your knowledge of that.

14 A. Thefact that sheisasking pointed questions about

15 women's sexuality, or at least making it known that that

16 is her particular area of interest, and having

17 information volunteered to her relayed to her by one

18 woman after another, suggests that if there was great

19 reticence about these subjects, or attention to

20 restricting aspects of some of that information, that

21 Dorothy Tindale, after atrip around Australiawhere

22 she'd had the benefit of a great amount of comparative

23 data, would have become aware of these aspects.

24 Q. You'rejust guessing, aren't you.

25 A. I'mnot just guessing.

26 Q. What other women do you say we should take into account

27 as having recorded the historical record of the

28 Ngarrindjeri people, | will just use that as the general

29 phrase. We have dealt with Alison Harvey, Mrs Tindale,

30 what other women.

31 A. Wdl, I think probably Catherine Berndt would have to be

32 the next cab off the rank.

33 Q. Anyoneese.

34 A. Wedll, we get into the more recent period, | suppose.

35 After Alison, after Catherine Berndts period, we're

36 probably looking at studentsin the 70s and 80s, |

37 suppose, perhaps students working under Faye Gale, for

38 example.

OCONOUITRARWNE



4454

TN 51G

P.G. JONES XXN (MS PYKE)

1 Q. Intermsof anyone who has recorded information about

the Ngarrindjeri peoplein writing or - yes.

A. No. Thereisaperson - | might have to consult some

notes, Judy is her first name, she was - she died at an
early age, but she published an article, at least one
article, probably two, in the 1960s on the Point McL eay
community.

Q. Soisit fair to say that certainly the magjor -
A. It'sJudy Ingliss.
Q. The mgor recorders that you have in mind who were

talking about women and the Ngarrindjeri people are
Alison Harvey, Mrs Tindale, Catherine Berndt, Faye Gale
- sorry, or isit her students.

A. | don't have clear knowledge of that, but Judy Ingliss|

put in there because she undertook afairly focused
study of the community.

COMSR
Q. Areyou ableto assist meto this extent; among

anthropologists, in what regard are their works held.

A. These people?
Q. Yes
A. | think Alison Harvey's work, for example, would be

regarded as that of an ethnographer primarily, and
certainly on a- | mean she herself would be, | think,
thefirst, one of the first, to say that her work wasn't

in the same league as that of Catherine Berndt. Dorothy
Tindale didn't push her material, and therefore that's
inadifferent category again, but | think what you

could say about all these people isthat they undertook
serious work based on data rather than glib assertions
of what might have been the case.

XXN
Q. 1 will get to Catherine Berndt in due course. You, in

your statement, refer to, on p.6, "Summary of
Significance of the Island’. Y ou've referred, in your
second paragraph there, in the second to last line, to
"The idand's Rumerindjera, Wakend and Kangalindjera.
Are they the clansthat you say inhabited Hindmarsh
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Island.

A. They arethe clanswhich | believe Ronald and Catherine
Berndt and Norman Tindale in particular associate with
Hindmarsh Isand. The question of whether they actually
inhabited the island in a sort of permanent senseis
another issue.

Q. Areyou awarethat Tindale, for example, says that the
Ramindjeri, and | just assume that that isadightly
different pronunciation or spelling, werein the

Fleurieu Peninsula and Encounter Bay .

A. Your assumption iswrong.

Q. Soyou say that Ramindjeri are adifferent transcribe to
the Rumerindjera.

A. I'm sure you've had explained to you the difference
between clan and tribe. What we're looking at here are
clans. The Ramindjeri is, in an accepted sense, atribe
which consists of an agglomeration of clans. In fact,
the Rumerindjera are one of those Ramindjeri clans.

Q. What about the other two that are named in your report
there, are they part of the Ramindjeri tribe. You've
named three clans -

A. No, they are not.

Q. Sooneof them is part of the Ramindjeri tribe, and the
other two are part of another tribe, isthat what you're
saying.

A. The other two, | perhaps have to check on this but, as
far as| can be sure, the Wakend clan are associated
with the Yaraldi tribe, and the Kangalindjera are
associated with the Tangani tribe, so in fact we're
looking at an island which, in asocia sense, isn't an
homongenousisland at all, it has associations with
perhaps more than one larger social grouping.

Q. Areyou aware of the assertion by Tindale that he refers
to it being a dight clue that the Ramindjeri may have
originaly had links with the western desert.

A. Yes, | think he uses a couple of pieces of evidenceto
suggest that, and it's certainly the case that of all
those, al the groups that we're looking at, the
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Ramindjeri were closest to the Adelaide region, and the
Adelaide region is sociologically, | suppose, and
ceremonially, distinct from the other side of the Mount
Lofty ranges, and takes us into an area of influence
which itself extends perhaps to the western desert, so,
yes, that's correct.
Q. Haveyou read, | think it's the book "Aboriginal Tribes
of Australia by Norman Tindale.
A. Not cover to cover. | am familiar with it.
10 Q. You havereferred to your involvement in the Ngurunderi
11 exhibition at the museum and, as | understand what you
12 say, you had involvement with that, along with Steve
13 Hemming and Dr Clarke.
14 A. Yes.
15 Q. Presumably there was consultation with the Ngarrindjeri
16 people about that exhibition.
17 A. That'scorrect.
18 Q. The mounting of that exhibition would be presumably
19 perceived by the museum as being culturally sensitive,
20 and by that I mean they would continue to have consulted
21 with the Ngarrindjeri people about the way in which it
22 was to be mounted.
23 A. Yes, that's correct.
24 Q. Canyoutell metherange of Ngarrindjeri people that
25 were consulted by the museum in relation to that
26 exhibition.
27 A. Geographically, | suppose, people who were based along
28 the River Murray, communities at Gerard, Murray Bridge,
29 Taillem Bend, Meningie, Point McL eay, those would have
30 been the major communities, and then extending also down
31 to Kingston, that area - well perhaps | should also add
32 Ngarrindjeri people based in Adelaide and Point Pearce.
33 Q. They are the geographic areas. What was the process of
34 consulting within those geographic areas. Did you go
35 out and hold meetings, or did you speak to particular
36 individuals, or what happened.
37 A. Theparticular, | suppose, hands-on consultation was
38 undertaken mainly by Steve Hemming and Philip Clarke. |
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was involved particularly in the early stages when we
were floating, | suppose, the proposition that such an
exhibition be produced, and in encountering people's
attitudes towards the notion that their history and
culture would be reinterpreted or interpreted through
such an exhibition but, in terms of actually following
the consultation process through, | didn't undertake
that role myself.

Q. Didyou have any part in formulating a model of the

process of consultation that was to be utilised.

A. I think I did, I'm sure | did informally.

Q. Canyou tell uswhat the model of the process was.

A. | suppose we saw ourselves, to some extent, in
juxtaposition to a couple of other museums around the
country, where an approach had been taken to the issue,
for example, to congtitute a particular committee
composed of Aboriginal people who would operate as an
advisory committee in relation to that particular
subject. We took the point of view that that model
perhaps wasn't appropriate, and that what we should be
doing instead is working with particularly knowledgeable
individuals in the community, people who are regarded by
their peers, | suppose, as spokespeople on those sorts
of cultural issues,

CONTINUED



4458
RF 51H
P.G. JONES XXN (MS PYKE)

and to adopt afairly flexible and informal approach to
consultation, but also ultimately to work through the
various committees that operated or were perhaps just
beginning to be operable - operational in the region.
Q. Wasthat actually done, do you know.
A. Asfarasl know, in the latter stages, the Lower Murray
Heritage Committee, or its equivalent, was just getting
off the ground because of the legidation which was
being drafted, and which would have come into operation
10 in 1988.
11 Q. Inany event, it was Steve Hemming and Dr Clarke that
12 went about that consultation process, the implementation
13 of it, not yourself.
14 A. Yes. Asl say, it was pretty much an informal and
15 flexible process rather than being crystallized in a
16 particular relationship with a particular committee.
17 Q. Do you know how many women were consulted as part of
18 that process.
19 A. | wouldthink probably a pretty well equal number to the
20 number of men, and | couldn't give you afigure on that.
21 Q. Whenyou say ‘I think'. What isthe basis of that, what
22 you have been told or what you guess.
23 A. Theprominent role, I guess, taken in these sorts of
24 matters by Ngarrindjeri women in the community led meto
25 form the opinion that it was quite likely that the
26 numbers would have at least been pretty equal, yes.
27 Q. But you have no knowledge yourself.
28 A. Theknowledge | have myself | am just giving to you.
29 Q. Intermsof the Ngurunderi myth, there were various
30 versions of that myth, weren't there.
31 A. Yes. It'sthe casethat, while the epic or the myth
32 pervades each section of Ngarrindjeri country, it isn't
33 possible to extract the conclusive version at any one
34 point. It always reflects the perspective of the local
35 vantage point, cultural and geographical of the people
36 who have contributed that version to the record.
37 Q. How wasit finaly settled upon that the particular

oo~Noah~,WNE
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version that was used would be used. Wasthat a
decision made by the museum.

A. Yes, pretty much, | guessit was. The Berndt versionis

distinguished by others, | suppose, or it was at that
time by the fact that it referred to possible variations
and, | suppose, more than the others, seemed to suggest
that it was an attempt at steering a course through the
different versions that existed. So, to that extent, it
appeared to be less partisan, less specialised than
perhaps an earlier version recorded by Richard Penney or
George Taplin, but | suppose the essential factor, or
the primary factor, was that we had access in that
version to avery complete account, or avery full
account of the dreaming, coupled with the fact that the
person who had actually collected that version, Ronald
Berndt, was at that stage still very much alive.

COMSR
Q. Inal of the different versions that were presented for

the museum to consider in determining the final form of
the myth, was there anything suggestive of any women's
business or secret women's business in the Ngarrindjeri
community that was perhaps not given weight.

A. There are points of intersection in the Ngurunderi

story, with a couple of other important creation or
mythological accounts, and at |east one of those
accounts goes into men'sinitiation practices during
which - | will not go into details -

Q. Tomakeit alittle more specific, to do with the area

of Goolwa and Hindmarsh Island, if you can confineit
more closely.

A. No. It wascertainly the casethat, at acertain -

well, during the large part of the Ngurunderi epic,
Ngurunderi is perceived to have been on the track of his
two wives, who heis pursuing, and it was taken as read
that these women, while they're keeping separate
company, would have been undertaking a cultura life
which was distinguished by attention to cultural detail.
But we didn't have any evidence whatsoever that that
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excursion on the part of the women had anything
connected with some deeper ramification which was secret
or sacred in any sense, and certainly not asit applied

to Hindmarsh Island or the Goolwa region.

XXN

Q. You have read the report of Dr Fergie.

A. Yes. | don't haveit in front of me.

Q. When did you first read that report.

A. | think | was given a copy on the opening day or two of
the commission. That wasthe first occasion | had to
read it.

12 Q. And the Saunders report.

13 A. I dontthink - I think I've seen alittle of that

14 report, but | haven't read the report cover-to-cover.

15 Q. Soisitfair to say that, prior to your interview on

16 Channel 10, you hadn't read Dr Fergi€'s report.

17 A. Yes, that isfair to say, yes.

18 Q. So, when you gave your interview on Channel 10, was the

19 source of your knowledge about the parameters of the

20 disputes and what was being claimed and counterclaimed

21 what you had read in the media.

22 A. Yes. | can't think of any other significant source, no.

23 Q. Prior to giving your interview on Channel 10, did you

24 think it might be prudent to, at the very least, read

25 what Dr Fergie had reported to endeavour to inform

26 yourself about what was actually in her report.

27 A. No, | didn't. Thereason for that, | suppose, was

28 firstly that Dr Fergie didn't have arecord of producing

29 any reportsfor usto read at the museum, so | didn't

30 expect to see one. But, apart from that, | considered

31 that the suggestions - | suppose the very clear

32 assertions made in the mediawere - | mean, that was

33 essentialy the basis of my decision to give the

34 interview. So it wasn't particularly on the basis of

35 what | imagined might exist in the Fergie report.

36 Q. Soyouclearly, yourself, have got no issue with the

37 content of your statements on the Channel 10 interview

38 as being appropriate, notwithstanding that you hadn't

RBoovwonsrwN R
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read Dr Fergie's report, nor indeed spoken to her, |
suggest to you.
OBJECTION Ms Simpson objects on the ground of
ambiguity.
COMSR: |s there some particular aspect of what
Mr Jones had to say in that interview -
MS PYKE: | will get to that in due course. At
this stage, | am merely getting him to acknowledge that,
asfar as heis concerned, his comments were appropriate
notwithstanding he hadn't read Dr Fergi€e's report or
indeed spoken to her.

COMSR: He may have said something about Dr
Fergie, but | understood him previoudy to have said
that he thought he should say something about the
assertion that 100 years of orthodoxy had been
overturned by the dissident women's assertion, but is
there some other -

XXN

Q. Your comments on the Channel 10 report go further than
that, don't they.

A. Further than what?

Q. Than what the Commissioner hasjust put to you, the
assertion of the overturning of 100 years of orthodoxy.
| mean, you were critical of the issue of secret sacred
women's business, and -

A. | brought it to the attention of awider public, |
suppose, through that interview, that there appeared to
be no suggestion of any evidence which would support the
existence of secret sacred women's business on Hindmarsh
Island.

Q. 1 will get back to that interview in the effluxion of
time.

COMSR: Thereisnot too much time to efflux.

MSPYKE: | understand the constraints of timein
this commission, but, frankly, you will have to
understand that these issues are -

COMSR: | understand your situation, but | do
not want to go over material that is already before me,
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unless there is something further that you wish to put
to the witness.

MS PYKE: There are a number of things | wish to
put to the witness.

XXN

Q. You have said at p.3 of your report, at about point 4
"The extensive literature does not suggest the existence
of asite which operated as a central focus for half of
the region's population that isgiven'. Do | takeit
from that, that you believe that is what's actually
being asserted, that Hindmarsh Island - | presume that's
the site that you are referring to - operated as a
central focus for half of the region's population.

A. That isafairly clear implication to be drawn from the
suggestion that Hindmarsh Island occupies the level of
significance that is attributed to it by claims of the
sort retailed by the proponent women.

Q. Soredly that's your interpretation of what'sin the
Fergiereport. Areyou suggesting that Dr Fergie
purports to maintain that position.

A. No. I'msuggesting that thisisan implication, as|'ve
just submitted - would you like me to repeat the last
answer? 1'm suggesting that there is an implication
contained in the views expressed by the proponent women
about the centrality of Hindmarsh Idland in the culture
and perceptions of the landscape. If Dr Fergie has
suggested that that's the case, then she falls within
that attribution.

Q. You haveread Dr Fergie€'sreport. | am just asking you
whether you say that's the conclusion you've drawn from
Dr Fergie'sreport. Y ou have given the answer you
already have. Isit that you -

A. No, you asked adifferent question before. If you are
asking this question now, is that the question?

Q. Short of re-reading what | asked before, | will perhaps
start again. Are you suggesting that one of the
inferences that you have drawn from Dr Fergi€e's report
isthat Hindmarsh Idand was a site which operated as a
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central focus for half of the region's population, that
is, women. | am talking about Dr Fergi€e's report.

A. | am not suggesting that is a specific inference to be
drawn from the Fergie report, but | would draw that
inference from the Fergie report, taken in conjunction
with everything else.

Q. Everything else from her report, or everything else from
elsewhere.

9 A. Everything else from elsewhere. The proponent claims

10 expressed in the media.

11 Q. You areawarethat there has been aterm that seemsto

12 have been utilised in thiscommission called “secret

13 sacred women's business'.

14 A. | am, yes.

15 Q. What do you understand by that phrase.

16 A. | anticipated that question. | would suggest that itis

17 abody of practices or observances, beliefs or

18 articulated traditions which are considered to be sacred

19 by Ngarrindjeri women, that is, which imbue their lives

20 with the perceived spiritual dimension, and which are

21 also considered to be secret, that is, rendered

22 exclusive to women in distinction to men, and, further,

23 that this body of practices, observances, beliefs or

24 traditions, somehow focuses, by its nature and content,

25 upon a particular site, that is, in this case, Hindmarsh

26 Island.

27 COMSR

28 Q. Of course, you are aware there is a definition of

29 ‘women's business' in the Terms of Reference, and it is

30 that definition that | am concerned with.

31 A. But sheisasking me about secret sacred women's

32 business, so | have put my own construction on that.

33 XXN

34 Q. Isthat construction a construction that you believe

35 applies to what has been put forward by the proponent

36 women as their beliefs,

37 A. That'salittleunclear, but | think I know what you

38 mean. Y ou are suggesting that that definition, if you
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call it that, applies to the assertions made by the

proponent women. | would say, in general it does, yes,

taking into account the claims of the proponent women

have been at wild variance with each other quite often.
ADJOURNED 12.20 P.M.
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1 RESUMING 12.25 P.M.

2 Q. Onp.3of your report, you have referred in several

3 places in your report to the western desert and | will

4 quote from your report | believe that it is these

5 women's issues, to do with arealm of knowledge that is
6 not secret in itself, but is usually discussed among

7 women only, which have, in this affair, become elevated
8 to the status of secret women'sbusinessasit is

9 usually understood in the western desert. | don't want
10 you to give me details. | am not asking that, about the
11 western desert, but, if we talk about the western desert
12 asamodel, if | can use aword that seems to be used
13 frequently here, what is the model, the secret women's
14 business model of the western desert that you say is
15 being perhaps adopted.

16 COMSR: The model asto secrecy without going
17 into the detail.
18 XXN

19 Q. Yes, | don't want the detail, but the -

20 A. Inbroad detail, | suppose, what characterises some
21 of the western desert societies is that progressively,
22 as constraints on the expression of aspects of men's
23 life, secret life is accentuated, a domain of women's
24 separate practice, cultura practice, isdiscernible.

25 And this subject wasn't explored by male

26 anthropologistsin any great detail last century. It

27 has been explored, to some degree, since. And its

28 existence was certainly documented over 100 years ago.
29 So, that leads us to the conclusion, which seems

30 well-supported in the data, that this separate realm

31 of women's cultural practice was certainly and is

32 certainly always known about by men. But that, to
33 return to your - the nub of your question, what is the
34 subject and the broad content of that domain of

35 cultural practice -

36 COMSR: Just before you get on to that: was that
37 the nub of your question? Isthat what you are trying
38 to avoid?
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XXN
Q. No, | don't want the detail. What | am ssimply after was
really the model that we are talking about with the
western desert, not the content of it.
A. Okay, to cometo that: it is essentialy site based.
That is, that, for particular sites in the landscape,
often - well, usually known to men and women. Women
have a particular set of associations, which are encoded
in cultural practices such as ceremony, dance.
10 Particular kinds of body painting, for example. And
11 that men are not directly privy to that information, but
12 are certainly aware of it. And, to some extent,
13 actually participateinits reproduction in asocia
14 setting. So that, although it is characterised by
15 anthropol ogists as being an exclusive domain of secret
16 sacred data, it actually isn't a patch on what is being
17 claimed for Hindmarsh Island by the proponent women.
18 Q. Thewestern desert model, if | could put it that way,
19 basically, in so far asit relates to secret sacred
20 business, male or female, isreally a- can | put this
21 to you, that the model basically is one of acultural
22 organisation predicated on afundamental division
23 between the exclusively cultura and religious concerns
24 of men and women.
25 A. No, I think what | have just been suggesting doesn't
26 neatly lend itself to that very sharp and harsh
27 dichotomy that is contained in that description.
28 Q. Perhapscan | ask you this, where do you think that what
29 | have just put to you istoo harsh. Where are the grey
30 areas.
31 A. | amnot talking about grey areas, | am talking about
32 black and white aress.
33 Q. Wheredo you say that what | have just put to you is not
34 an appropriate description of the desert model.
35 A. Becauseit - theimplication behind that descriptionis
36 that the domains are so exclusive that people don't even
37 have knowledge of them across the gender divide. And
38 that quite clearly isn't the case.

©CONOUITDWN
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1 Q. Would you agree with me that thereis a division between
2 the exclusive cultural and religious concerns of men and
3 women, or are you saying that there is some division
4 between the cultural and religious concerns of men and
5 women in the -
6 A. | think what | would suggest is that you take
7 “exclusive' out of that sentence and, having done that,
8 have another look at it.
9 Q. Let meput thisto you, that afundamental division
10 between the cultural and religious concerns of men and
11 women.
12 A. And then take "fundamental’ out.
13 Q. Right, so-
14 A. Andwe are getting, you know, into the realm of reality
15 asit is documented by many anthropologists across the
16 country.
17 Q. But, asl understand it, what is being maintained is
18 that in the western desert there are some areas where
19 thereisan exclusive division.
20 A. No, | amresisting that in the sense that an exclusive
21 division connotes, in my view, even alack of knowledge
22 about the existence of the other. And that simply does
23 not bear any resemblance to the data. The data suggests
24 that women had at |east a perceptua awareness of the
25 content of what was going on at ceremonies that they
26 were forbidden from attending. They certainly knew
27 where they were going on and they certainly knew who was
28 attending them and the deductions to be drawn from that
29 set of data, bearing in mind that everybody's social
30 personamirrors a sacred persona, is that the women
31 themselves knew pretty well what the content of the
32 ceremony was. And the same appliesfor menin
33 conjunction with women.
34 Q. Iswhat you are saying this, that there were - | just
35 want to make sure | understand this. There were
36 ceremonies where - that would be exclusive to men or
37 women, but the other gender would know that there were
38 ceremonies and, when you say they know the content, what
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do you mean by that.

A. What | am suggesting isthat, if aparticular set of -

or | mean, if it was an initiation ceremony, that would
very clearly be known, because of the very obvious
alteration in the status of the boyswho go to the
ceremony as boys and come back as men. If we are
looking at other forms of ceremonies, for example,
increase ceremonies for particular species of plants or
animals, what | was suggesting in the previous answer is
that the totemic spiritual and ceremonial affiliations

of the people who were attending the ceremonies and
taking responsibility for them makesit afairly easy
deduction for those who were absolutely familiar with
those identities - that is, the women - to work out what
the ceremony is about.

Q. You are not suggesting that detail of what takes place

in those ceremoniesis not secret in some -

A. Itis-no, | am not suggesting that, but very oftenits

secrecy is not something which you have to approach by
entering six sets of locked doors. You know, itis
going on over there, often in earshot or just out of
earshot. And it is quite often the case that and
documented several timesin the literature that, if the
wind changes at a particular point and people suddenly
start hearing something that they are not really

supposed to, women will shift camp. So, we are talking
about that degree of proximity. We are not talking

about everybody dlipping off with coded signals and
assembling on an island somewhere, no.

Q. What | am simply trying to ascertain from you is that

there are, in the - the western desert model, as you
have put forward, certainly has a concept, if | can put

it that way, of ceremonies being held. That people may
know they are ceremonies, but the detail of what takes
place or is said in those ceremonies is secret in the
general sense in which we use that word.

A. And added to that is the proposition that, in what we

can losely refer to as the western desert, those
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ceremonies very often have avery particular and strong
focus connected with particular ancestors, particular
sites, particular dreamings. Itisamodel of relating

to the land which is qualitatively different from that

in the Lower Murray region.

COMSR;: Yes, | think | have understood what the

witness has to say along those lines, Ms Pyke.

XXN
Q. Anditis- that is, asyou have defined it - that model

that you say does not apply to the Ngarrindjeri people
and, in particular, to the beliefs associated with
Hindmarsh Island.

A. Thisiswhere | am suggesting that, if you look at a

whole raft of data recorded by a couple hundred
ethnographic sources back into the early 1840s, it is
possible to deduce amodel which is different to that
western desert model of site-related affiliations. It
isamodé that is dependent upon another set of
relationshipsto land. And, inthiscase, in the case

of the Lower Murray, inherent relationships to what have
been termed "clan estates), in a sort of patchwork
relationship across the country. Y ou don't have these
great penetrating lines of dreamings that crisscross the
landscape and punctuate themselves at particular sites.

If you did, it wouldn't be as completely surprising to
find the proposition that one particular site such as
Hindmarsh Iland is being elevated over the other

severa hundred sites, which have been documented in the
course of the last century by Tindale and others.

Q. Do you say that, within the Ngarrindjeri community,

there are concepts of secrecy.

A. | say that in every society around the world there are

concepts of secrecy.

Q. Let'snot worry about -
A. Thingsthat we don't tell each other.
Q. | am asking you particularly about the Ngarrindjeri

people. | don't want to talk about the rest of the
world. All right, do you agree that there are concepts
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of secrecy within the Ngarrindjeri community.
A. Yes.
Q. Canyoutell uswhat concepts of secrecy there are.
COMSR
Q. Can you answer that without any problems, asfar as -
A. Yes, | amrelying on published data.
MR ABBOTT: And you are asking for male and female,
| takeit, from the question?
MS PYKE: Yes, generaly.
WITNESS: It is quite clear that Ngarrindjeri
society, like every other society, is and was and will
be distinguished by networks of social relations which
involve, every so often, the need to conceal information
about a certain activity that might have taken place, or
acertain event, or people's perceptions of other
people, or - al the ordinary interplays that occur in
any society and within any family, for example.
XXN
Q. Arethere any concepts, apart from what | might call
those interpersonal type concepts, in any part of the
structure of the Ngarrindjeri community that has secrecy
as a component.
A. | think secrecy existed or existed up to a point,
particularly with the final stages of male initiation,
in the sense of most younger people, whether they be
uninitiated men, or most women didn't have access to
those particular stages of that particular ceremony.
But to suggest that the information which was
transmitted in that ceremony is or was secret is another
step, because | think the evidence seems to suggest that
at least the parameters of it, the outlines of it were
known fairly generally across the society.
Q. What do you mean by that. That the people knew that
there were parts of theinitiation ceremony that was
Secret.

COMSR: Or that they knew that there were
initiation ceremonies.
MSPYKE: Yes.
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1 A. They knew that there were details about the way in which
2 those ceremonies were undertaken. And | supposethat is
3 what | am saying.

4 XXN

5 Q. Areyou saying that people might know that there are
6 initiation ceremonies. They wouldn't just be women.

7 You are saying it ismaleinitiation. You are saying

8 the women would know it isamale initiation ceremony.
9 They wouldn't know there were secret elements of it,

10 or -

11 A. | amsuggesting that certainly all women knew that there

12 were men'sinitiation ceremonies and | think they would

13 have had avery clear knowledge of where those

14 ceremonies took place at particular times. Most women

15 would have been aware of the detail of most of the

16 earlier stages of the initiation ceremonies. We reach a

17 point in the latter stages of those ceremonies where

18 only certain women were qualified to be present. And it
19 is areasonable supposition that those women didn't

20 retail everything that they saw back to younger people

21 but that, in a sense, the privilege associated with that

22 information was preserved and attached to the status of

23 the women who attended those ceremonies.

24 CONTINUED
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1 COMSR: | think I've followed the witness

2 evidence on this matter. He has touched upon it.

3 MSPYKE: | realisethat. 1 want to go on.

4 XXN

5 Q. Arethereany other aspects of Ngarrindjeri community
6 life, if | can put it that way, that have an element of

7 secret knowledge associated with them, asfar asyou are
8 aware.

9 A. Mestings of the Lower Murray Aborigina Heritage
10 Committee. | mean are you talking about the present or
11 the past?

12 Q. Wéll, at any stage.

13 A. Wdll,it's-
14 COMSR: Traditional are you talking about.
15 MSPYKE: There would be avery large argument, |

16 suspect, with this witness about what is traditional,

17 which we're not meant to embrace in hopefully too much
18 detail.

19 A. Thequestion isthat there are aspects of Ngarrindjeri

20 life which might be regarded as secret.

21 XXN

22 Q. Yes, or have secrecy as a component.

23 A. Certainly in the contemporary period that's the case,

24 and committee meetings of organisations charged with the
25 sort of responsibilities that, you know, involve

26 devel opment issues or whatever are obviously subject to
27 that level of secrecy. | mean if we go back into the

28 19th century, it appears that the anal ogous meetings

29 that were held, for example, by the tendi weren't

30 secret, and that the business that was transacted there

31 was pretty widely known.

32 Q. Arethere concepts of sacred beliefs or knowledge

33 associated with Ngarrindjeri people.

34 A. Yes

35 Q. What are the parameters of what are sacred, or beliefs
36 or practices.

37 A. The parameters?

38 Q. Or what do you know of it, again without the detail, if
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you're able to answer the question.

A. | think you'll have to be a bit more specific. You've
asked avery, very large question.

COMSR

Q. Canwe put it thisway; what is the nature of the sacred
beliefs.

A. | think the nature of the sacred beliefsinvolve an
attempt to construct alink between secular lifeand a
spiritual dimension, and that very often in Aboriginal

10 society that is achieved through the personification of

11 detail and information, in particular |andscape

12 features, for example, such asto take an open and

13 easily accessible example, the bluff at Victor Harbor,

14 which represents a club carried by a Ngurunderi on his

15 travels, that kind of thing, so that there is an attempt

16 to place every phenomenon, whether it be landscape

17 feature or a particular species of animal or fish, into

18 an explanation which takes us from the secular world

19 into the spiritual world, and into what is popularly

20 regarded as the dreaming.

21 Q. Because something is sacred, isit necessarily secret as

22 well.

23 A. Absolutely not.

24 XXN

25 Q. InNgarrindjeri traditional or culture, are there

26 elements of sacred beliefs that are peculiar to men and

27 not shared by women, or practices.

28 A. | think, just asthere are for men, there are beliefs

29 and practices which have particular relevance to one

30 gender or the other. The whole corpus of sacred belief

31 and interpretation related to spears and hunting, for

32 example, has particular relevance to men, and other

33 aspects have particular relevance to women, but to

34 suggest that women weren't privy to that entire half of

35 the culture and men, on the other hand, weren't

36 privilege to the other half, is something that would be

37 vigorously resisted.

38 Q. I'mnot suggesting that all elements of the culture - |

OCO~NOOPR~WNE
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hope you haven't misconstrued what I've said, but I'm
simply putting, well, | was asking you, and perhaps
you've answered it, is that the concept of sacred
knowledge, practices or tradition is one where men may
have some particular concept of sacred knowledge and
belief or practice, and the women may have some
different knowledge, belief or practice.

A. No, I'm not suggesting that, actually, | didn't suggest
that.

10 Q. Wdll, perhaps| can put that to you, and you can tell me

11 specifically what you disagree with about that.

12 A. I'msuggesting that there are not exclusive realms of

13 gender based knowledge in Ngarrindjeri society, and I'm

14 suggesting that, or I'm not sticking my neck out to say

15 that, I'm saying that is the anthropol ogical orthodoxy;

16 it'sreiterated over and over again in the literature.

17 Q. We're not talking about secret at the moment, we're

18 talking about sacred.

19 A. Yes.

20 Q. Areyou aware, in Ngarrindjeri culture, practices or

21 tradition, of what | might refer to as areas of

22 restricted knowledge.

23 A. | think we have had that question.

24 Q. No, we have talked about secret, we have talked about

25 sacred, we haven't talked about restricted. (NOT

26 ANSWERED)

27 COMSR: Y ou may not have, but | think the

28 witnessisreferring it an earlier occasion when he has

29 dealt with the matter. Do you wish him to repesat it?

OCO~NOOUR~WNE

30 MSPYKE: I will pursue alittle bit of this.
31 A. Canyou repeat the question.
32 XXN

33 Q. Areyou aware of elements, or “aspects is probably a
34 better way of putting it, of Ngarrindjeri tradition,

35 culture and practice that have, as part of their

36 practice, elements of restriction.

37 A. I'vementioned, for example, thefinal stages of male
38 initiation, which wouldn't have been accessible to
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uninitiated men and to the great majority of women, yet
were accessible to particular women of high status, and
thisiswhat | meant by covering the same ground.

COMSR: Yes, | know.
A. We'reinto thisagain.
XXN

Q. Let me perhaps be abit more specific. Areyou aware,
in Ngarrindjeri tradition, practice and culture, of
areas where there are what | might refer to as domains

of knowledge, particular individuals or groups of people
possessing particular sorts of information. (NOT
ANSWERED)

COMSR: Are you going to give an example?

MS PYKE: No, I'm asking the question whether he
isaware at al.

COMSR: | think the witness did discuss afew

such areas, but till.

A. It seemed clear that there was, for example, some

specialisation in terms of material culture, particular
men may have been known as very proficient makers of
nets, for example, others as very proficient makers of
spears but, to anticipate your next question, to go
beyond that and to suggest that there are particular
realms of sacred knowledge that are closed off to
categories of the population, isalot more problematic.
The main barrier to knowledge appears certainly not to
have been gender, but seniority and an expressed
ability, through demonstrated behaviour over time, to
handle and treat with respect the knowledge that is
being disseminated in various contexts, including
ceremonies.

XXN

Q. Can| just put this as ageneral proposition to you, and

| will go on perhaps and detail it but, as agenera
proposition, would you agree that within Ngarrindjeri
tradition and practice, there were specialist domains of
knowledge and practice that were not available or
developed in a general way amongst the wider
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1 Ngarrindjeri population.
2 A. No.
3 Q. You disagree with that completely.
4 A. Yes.
5 COMSR: Are you going to put something specific
6 to the witness as an example?
7 MSPYKE: Yes.
8 XXN
9 Q. I will put toyou, asan example of that, the putari.
10 Areyou family with the word “putari'.
11 A. Putari?
12 Q. Yes.

13 A. Could you be more specific?

14 Q. Maeand female putari, referred through through the

15 Berndt and Berndt work.

16 A. Which aspect of it?

17 Q. Firstly, do you know of the terminology or the word.
18 A. Yes.

19 Q. Would you agree that male and female putari had areas of
20 knowledge and practice that were not generally known
21 amongst the wider Ngarrindjeri community.

22 A. | think it'samistake to concentrate on what is

23 essentially localised knowledge, and then to somehow
24 suggest that because the wider Ngarrindjeri community,
25 asyou put it, didn't have access to that knowledge,

26 that it's somehow restricted. | mean the fact isthe

27 pattern of accessto knowledge associated with that

28 practice, although any of these social practices

29 reproduces itself with afair degree of equality right

30 across the spectrum.

31 MRABBOTT: | riseto enquire of Ms Pyke whether she
32 knows what sheis putting. Berndt and Berndt described
33 it asamidwife, p.138.

34 MSPYKE: If my friend just readsonin hislittle
35 volume there, he might find, at p.192, the Berndts refer
36 to "The Aborigina doctor, such aman' and they say

37 "Thereis aso female putari'.

38 COMSR: Are you putting to this witness that the
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specified knowledge which a midwife, for instance, may
have, isin any way restricted knowledge, or by any
process other than the fact that the personis

practising in that area.

A. Thefact that | don't have plumbing experience, so what.
| know where to get a plumber and, if | go into another
postcode area, | can probably find one there too.

COMSR

Q. | dare say if you were to enrol in acourse in plumbing,
that would become available.

A. Yes.

COMSR: I'm just not sure what it isyou're
putting to the witness in respect -

MS PYKE: I'm developing something and I've got

various things to put to this witness, which indeed |

suggest indicated that there are restricted areas.
COMSR: Restricted, has that been suggested that

that is secret, that knowledge, because it's restricted?

| just want to know what is being put to the witness.
ADJOURNED 1.00 P.M.
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1 RESUMING 2.16 P.M.

2 COMSR: We don't need to cover mattersthat |

3 have, of course, heard from the witness on one or two
4 occasions already.

5 MSPYKE: | understand that, but one has to

6 understand that we see things and issues alittle

7 differently than people who have put them previoudly.
8 To make any sense of Dr Fergi€'s evidencein the

9 effluxion of time- | realisethisisan inquiry and the
10 rules of Browne and Dunn don't apply, so from that point
11 of view it is not necessary for me to put anything that
12 might affect my client to the witness - it seemsto me,
13 at least in general terms, | should also put some
14 questions to make sense of her evidence. | will put
15 matters that will bereferred to in her case. |
16 appreciate we are not in an interpartes proceedings. |If
17 you would rather | not -

18 COMSR: Itisthat | do not need to have

19 repeated material that | already have.

20 MSPYKE: | accept that.

21 COMSR: Before you start, | will tell counsel we
22 will be sitting until 5 o'clock tonight.

23 XXN

24 Q. | put to you the concept of putari, male and female,

25 before lunchtime. What | want to suggest to you is that
26 there are elements of putari practice that are exclusive
27 domains of knowledge to putari. | understood you to say
28 that you don't, as a general proposition, agree with

29 that.

30 A. No, I think I actually supported your proposition by
31 suggesting that there are speciaitiesin every culture

32 which apply, so that | can't - if you are making the

33 leap from suggesting that the specialisation of the

34 knowledge, such asin traditional healing practices, can
35 be applied to the proposition that there is an entire

36 category of sacred knowledge which is ultimately

37 resident in half the population and not the other, |

38 would say you still have abit of work to do.
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1 Q. I puttoyou quite clearly the assertion that you have

2 just made, | take it, is your understanding of what is

3 being asserted by the proponent women and, indeed, by Dr
4 Fergie.

5 A. Which assertion, sorry?

6 Q. Theassertion you just uttered.

7 A. No, | don't think so.

8 Q. Because | want to makeit quite clear to you that what

9 you have just suggested is not what Dr Fergie in any way
10 purports in her report.

11 A. I didn't say that it was.

12 Q. I just wonder why you put that to me as a proposition.
13 A. | mean, we will separate what Dr Fergie said in her
14 report from afew of the suggestions that you have made
15 this morning, which indicate this great digunction

16 between male and female, and I'm suggesting that you
17 can't make that progression.

18 Q. I amsimply putting to you that it isnot Dr Fergie's
19 proposition that there isthis great digunction between
20 male and female, certainly in the mode of the Western
21 Desert model that you have propounded.

22 A. | don't think you quite understood me. | am suggesting
23 that the proposition that you are putting forward is
24 dightly different from that which Dr Fergie puts

25 forward.
26 MSPYKE: | want to put some particular matters
27 that arein Berndt and Berndt. Dr Fergie, in her
28 evidence in due course, will refer to various bits of
29 Berndt and Berndt. | assume there is no expectation
30 that | put each and every piece of Berndt and Berndt or,

31 indeed, any other writing, because it is not an
32 interpartes -
33 COMSR: | take it Berndt and Berndt is being

34 held up as the definitive work, asit were, in thisarea
35 from the frequent references.

36 MSPYKE: It has been tendered as an exhibit.
37 Presumably that is because people view it asthe
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definitive work. | don't want to put each and every
thing to this witness.

XXN

Q. | simply put to you, as ageneral proposition, that even

in the Berndts book itself, there are referencesto the
particular functions and activities of the male and
female putari which indicate specia areas of knowledge,
including esoteric knowledge.

A. Yes, yes.

Q. They aso refer to particular songs and that songs are
used as one of the mechanisms for the passing on of
particular knowledge.

A. Yes, and if you look at those songsin Berndt and

14 Berndt, you find that they don't actually have site

specific associations.

16 Q. | suggest to you that the specialist domain, in
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17 particular of putari, persisted after European
18 settlement.
19 A. Yes, yes

20 Q. InBerndt and Berndt they clearly assert that thereisa
21 speciaist domain of female healers who had particular
22 expertise in midwifery, menstruation, contraception and
23 the like.

24 A. What exactly do you mean by "specialist domain'?

25 Q. That there was an area of specialty, namely, the female
26 putari, who had a particular field of knowledge and

27 expertise.

28 A. | think you are perhaps trying to cram as much into that
29 suitcase as possible, and | seem to detect the

30 implication that somehow this specialised domain is, to
31 an extent, exclusive. | makeit quite clear that that

32 isn't my interpretation.

33 Q. Soyou don't accept thereis an area of knowledge that
34 was known only to the female putari. | am not

35 suggesting everything they knew was exclusive, but you
36 don't accept at all there that was any exclusive e ement
37 of the knowledge of the female putari. Isthat what you
38 are saying.
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A. | takeissue with the notion that the female traditional
healers stand in a class apart from the male traditional
healers, so that that exclusivity isimmediately open to
guestion, and probably others- | mean, it is quite
clear, for example, that the individuals who were being
subjected to the healing practices had an insight into
the procedures, techniques, rationale, logic and
spiritual aspects of the services that were being
provided to them. That is another exclusivity that |

would discard.

Q. Would you accept that in Berndt and Berndt there was a
recognition that there was secret sacred knowledge in
relation to men that was disclosed to them by Albert
Karloan, and, in particular, what | refer to asthe
inside or restricted aspect of the esoteric meaning of

16 male initiation.

17 A. No. No, | wouldn't.

18 Q. Areyou aware of thefact that in Aboriginal communities

19 generally thereis achange in the status of

20 information. By that, | mean over a period of time, or

21 evolution, that information that was previously perhaps

22 not accorded secret status, becomes so.

23 A. With afew exceptions geographically across Austraia,

24 such as the Ngarrindjeri people, yes.

25 Q. Couldyou just say that again.

26 A. | said, with the few exceptions across the geographic

27 extent of Australia, such asthe Ngarrindjeri people,

28 yes.

29 Q. By that, are you agreeing that there is an evolution of

30 knowledge at times from perhaps open knowledge that

31 becomes secret.

32 A. What | am suggesting - my answer isthat itisa

33 generalisation which applies across Aboriginal Australia

34 with afew exceptions, such as the Ngarrindjeri people.

35 Q. Doyou accept at al that there may have been

36 information in relation to women's issues or women's

37 business that was not passed onto the Berndts at all,

38 for whatever reason.

PRERRR
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A. | don't accept that there could have been a category of

information with the ramifications such as secret sacred
women's business carries with it, ramifications which in
fact enter the entire Ngarrindjeri cosmos without it

being remarked by a significant number of contemporary
Aboriginal people today, Ngarrindjeri people, or the
legion of scholars, ethnographers and anthropol ogists
who have applied themselves to documenting that culture.

Q. The Berndtsindeed, in their book, indicate that their

primary informant on birthing and those matters was
Albert Karloan. Do you concede that that may be perhaps
abasis for supporting the notion that they were not
informed of all mattersin relation to birth,

menstruation, contraception and the like, or al beliefs
and practicesin relation to those topics.

A. | think it would be, primafacie, an indication that

they perhaps wouldn't have received much information at
all about those subjects. However, Albert Karloan
himself had acted as a midwife, as | understand, and had
attended births and knew a great deal about it. So, in
fact, what we find is the ethnography "The World that
Weas is remarkably rich with documentation about these
aspects, particularly when further information was added
from other Ngarrindjeri people, including women.

Q. | suggest to you that in the Berndt and Berndt book, the

primary information in relation to mattersto do with
women, certainly reproduction and the like, came from a
man, one source, Albert Karloan.

A. | don't accept that he was the only source. | think if

you go back to the book and have alook at it, you will
see that heis noted as a primary source, and, of

course, what the Berndts tend to do, which is accepted
practice, isto base their ethnography on everything

that had been written and was accessible to them. So
they had agreat deal of data at their fingertips which

had been gathered from women, against which they could
measure and evaluate the data that Albert Karloan was
giving them. So, no, | don't accept your proposition.
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Q. I amjust assuming you are familiar with the book of
Berndt and Berndt. Isthat an incorrect assumption.

A. | amfamiliar withit, yes.

Q. Would you agree with me that, at times, Pinkie Mack
appears not to have recalled certain matters when she's
guestioned on the meaning of certain songs to do with
female initiation and practicesin relation to birth,
menstruation and the like.

9 A. You are setting out on the same course as Ms Nelson, |

10 understand.

11 Q. Doyou agree asagenera proposition there was an

12 inability on Pinkie Mack's part, for whatever reason, at

13 times to remember certain words to certain songsin

14 relation to initiation and women's associated matters,

15 or not. If you don't remember, just say so.

16 A. Aswe discussed this morning, yes, yes.

17 Q. Doyou accept at al as aproposition, that Aboriginal

18 women at times have shown reluctance to discuss matters

19 associated with women's business, practices or rites,

20 because they don't want to disclose information.

21 A. | think, inrelation to the sort of issues that are

22 being discussed, the reluctance is a reluctance which

23 can be detected in Ngarrindjeri society, just asin our

24 own, essentially subjects which are not openly discussed

25 on the tram to Glenelg or, you know, delicatessens.

26 Q. What about if wetake it further, if wejust talk about

27 Aboriginal communities generally, not Ngarrindjeri, in

28 relation to secret or sacred practices, are you awvare

29 that Aboriginal women are reluctant to disclose

30 information at times and, indeed, to the extent of lying

31 about the existence of practices and beliefs because

32 they don't want to impart the knowledge.

cCONOOTRhWNEF

33 MRABBOTT: Y ou mean to men, to women, or generally?
34 The question isnot clear.
35 XXN

36 Q. ToAborigina men and to white people.
37 A. You are asking me about the extent of my knowledge about
38 Aboriginal women's propensity to relate sensitive
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1 material to Aboriginal men - isthat thefirst part of

2 your question?

3 Q. Wewill deal withit intwo parts, if you prefer meto

4 doit that way. Inyour readingsin relation to

5 Aborigina people generally, and your experience, are

6 you aware of assertions that Aboriginal women have been
7 recorded as being unwilling to disclose information

8 about secret and sacred business because they don't want
9 to impart that knowledge to Aboriginal men.

10 CONTINUED
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1 A. No, I think - I mean, we are talking about - you are

2 sort of creating the implication that thereisthis

3 category of secret sacred knowledge.

4 Q. | am not talking about Ngarrindjeri. | am talking about
5 generally speaking within the Aborigina community.

6 And, if you have no knowledge on thistopic at all, just
7 say so and | will go on.

8 OBJECTION Mr Meyer objects.

9 MRMEYER: In any Aboriginal community, rather than
10 “the’ Aboriginal community?

11 XXN

12 Q. Aboriginal community, generally, | think was the

13 proposition | put.

14 A. Thenet that you are throwing out has so many holesin
15 it, that | can't really work out what it is supposed to

16 cover. Could you -

17 Q. Haveyou read any book, document or article whereit has
18 been asserted that an Aboriginal woman has refused to
19 disclose information about secret sacred women's

20 business, because she didn't want other people to know
21 about it.

22 A. None springsto mind.

23 OBJECTION Mr Meyer objects.

24 MR MEYER: Could | just say that isavery

25 different question than it started off. It started off

26 as anything secret and it finished up with secret sacred
27 women's business. So, the question changed in amongst
28 the discussion.

29 MSPYKE: | am endeavouring to assist and get an
30 answer to at |east some element of my question.

31 WITNESS: But, each time | ask you to clarify the
32 guestion, you change it.

33 XXN

34 Q. | assumeyou are finding some difficulty with the

35 question and | tried to put it in Simpler terms.

36 A. | am happy to stand here and debate it.

37 COMSR: The witness hasn't disclosed that he

38 needsit in the ssimplest terms.
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1 MSPYKE: | think it might make it abit easier.
2 XXN

3 Q. Inyour readings, history, knowledge and background of
Aborigina people, would it surprise you if an
Aboriginal woman was reluctant to disclose to white
people information of a secret and sacred nature.

A. It wouldn't surprise me and it hasn't surprised me to
find that Aboriginal people are reluctant to disclose a
great range of information - sometimes relating simply

to historical episodes - on the grounds that, either

11 through the manner in which the questions are being

12 asked, through the perceived standing of the person

13 asking the question, awhole range of effects and

14 influences, just asin any other culture will. So that,

15 to ask thisremarkably generalised question, with all

16 itsimplications, | mean, | can't really help you.

17 Q. It might be that you have got some information that

18 would be useful. Y ou have been involved with land

19 claims, as| understand it.

20 A. Yes.

21 Q. Again, canl ask you this: are you aware of

22 circumstances in which Aboriginal men or women have

23 revealed to white people information that previously had

24 been secret and sacred, because of the imperative of the

25 land claim, if | can put it that way.

26 A. Yes.

27 Q. Inessence, it had not previously been disclosed and the

28 imperative was created and, in that setting of

29 circumstances, they decided to reveal the information.

30 A. No, I wouldn't put it that simply. What happensin

31 those circumstancesis that a particular context is

32 created for the transmission of information, oftenin a

33 formal setting, to anthropologists or to legal counsel.

34 And adecision is taken as to who can perhaps transmit

35 that information and under what circumstances. But, to

36 imply, because of that, that the information is being

37 revealed for the first time to white people, or to

38 anyone, that iswhat | have some difficulty with. What

=
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happens, under those circumstances, is that information
which has, in asense, aways been circulating in the
community across gender barriers and in different
circles and in areas within the culture and the
community are suddenly crystalised and retailed in a
particular setting. Now, that doesn't carry the
implication that it is being revealed for the first

time.

Q. Isthe short answer to my question that you are not
aware of any case or situation where, indeed, for the
first time Aborigina people have conveyed to white
people, in the context of revealing information in
relation to aland claim, information that hadn't

14 previously been disclosed to white people.

A. That isadightly different question. And | am aware
of circumstances in which, for the first time, on
record, an element of sacred knowledge has been

18 crystalised and passed across into the record on a

19 particular matter.

20 Q. Do you say that that wasthe first time it was disclosed

21 to white people, or the first time it was recorded by

22 white people, in that example that you have given me.

23 A. Inthe context of aland claim, what usually happensis

24 that there is a process of investigation, culminating in

25 aproofing of witnesses. Areyou listening? Did you

26 catch that?

27 Q. Yes.

28 A. Through which the information is actually passed across.

29 And then the actual land claim itself involves, very

30 often, aformalised transmission of that knowledge

31 across. So, what usually happensinaland claimis

32 that the information, in fact, gets passed across maybe

33 several times, up to three or four times, in the actual

34 process. And, in some cases, in particular, land

35 claims, that information has been transmitted or

36 captured by various means, perhaps on tape, or in the

37 anthropologist's notebook, over a period of years. And,

38 beyond that, the actual paradigm through which that - in

bREBoo~NoubrwNhe
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1 which that knowledge sits has possibly been recorded

2 countlesstimes. Now, we juxtapose that with the

3 proposition in this case where thereis, not only a

4 little piece of information, but acompletely new

5 paradigm being passed across on one formal occasion for
6 the very first time. It doesn't ring true.

7 Q. Haveyou completed your answer.

8 A. Yes.

9 Q. Intermsof the transmission of knowledge, if | can put
10 it thisway, are you suggesting in anyway that all
11 knowledge in relation to tradition practice and belief

12 of the Ngarrindjeri people in the past or currently have
13 been committed to writing.

14 A. That would be impossiblein any culture.

15 Q. Would you agree with me that there are likely to be

16 large gaps in the written information or knowledge of
17 the Ngarrindjeri people.

18 A. What | am suggesting isthat, if there are some gapsin
19 the detail of knowledge, the detail relating to practice
20 and belief in the Ngarrindjeri society, that it is,
21 nevertheless, | believe, impossible for there to be an
22 entire corpus of data, an entire paradigm relating to
23 something which is apparently unknown to half the
24 population which has escaped recognition in any dight
25 or hinted form.
26 Q. Areyou familiar with a publication called "Key Issues
27 in Hunter-Gatherer Research', edited by Ernest S. Burch
28 and Linda J. Ellanna.
29 A. | have seen areferenceto that, but | haven't read it.
30 MRABBOTT: Can | ask for the date of that?

31 MSPYKE: 1994.

32 WITNESS: Was that 19947
33 MSPYKE: 1994, yes.

34 XXN

35 Q. Rather than put various slabs of thisto you, and itis
36 at p.268. Unfortunately | actually haven't got the book
37 with me, but, if you would liketo, | will hand thisto
38 you, if it will makeit clearer. It just saysthis,
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that -

A. Could you, before you read that, do you have the book
there?

Q. No, | don't, unfortunately. But | have got the article
from which | want to read, which isan article of Lesley
Mearns.

COMSR: What did you say thetitle of this
articleis?
MS PYKE: The book is 'Key Issuesin

Hunter-Gatherer Research’. And the actual chapter by
Ledey Mearnsis To Continue the Dreaming: Aborigina
Women's Traditional Responsibilitiesin a Transformed
World.'

COMSR: |s there some questions -

MS PYKE: | thought the witness wanted to have a
look at the generd article. He felt uncomfortable
about me asking him questions about it.

COMSR: Do you wish to draw attention to some
particular page of the article?

MS PYKE: If you like, yes, there are severad
pages.

XXN

Q. Can | just put perhaps a general question and we will
see how we go. Would you agree with meif | put the
general proposition, and | will put the conclusion to
you and it might be that, if you agree with the
conclusion, we needn't worry too much about various
pointsin the article.

COMSR: Yes, | wouldn't find it very useful if
the witness isn't familiar with the article, in any
case.

WITNESS: It isworth noting, | suppose, that this
dealswith acompletely different area of Austraia.

XXN

Q. I'will just put the conclusion to you: it saysthisand
itison p.286 "Although the concept of tradition
incorporates an emphasis on continuity, when the
traditions under discussion are those of an indigenous



OCONOUITA~AWNE

4490

KC51M

P.G. JONES XXN (MS PYKE)

ethnic minority, the encompassing social order to which
those traditions relate isradically different from the
source of those traditions. Such traditions must deal,
therefore, with considerable change. Not only isthe
meaning they derive from the wider society transformed,
but so is the nature of there inter-relationship with

each other. Intheir new setting, contradictions may
arisein the articulation of those traditions,
ultimately requiring areinterpretation of precisely

what should be expressed as traditional practice.’

A. Yes.
Q. Asageneral proposition, would you agree with that.
A. Asagenera proposition | would agree that that is an

applicable statement to make in relation to an

Aboriginal community where the main cultural references
are generated from within that society. The sad factis
that, for the Ngarrindjeri people, the main cultura
references have been overtaken by European cultural
references. Not right across the board, but in very

many aspects of the culture. And | would not take this
statement as applicable to a culture which has undergone
such radical transformations as Ngarrindjeri society.

Q. If I can put thisto you, that, and thisis on p.268,

the author saysthis "While | doubt that awritten
tradition is essential to maintaining historical depth,
the absence of awritten tradition in Aboriginal society
greatly facilitates the rapid merger of the present with
the past. A past that fades into uniformity beyond
living memory.’

A. A South Australian school inspector visiting Point

McL eay in 1882 noted that the level of literacy was
greater than that of many country towns throughout the
State. And | think, when you look at this statement
again, that it is undoubtedly, if you have read the
introduction, being made in reference to a society
which, after perhaps 80 years or 100 years of European
contact, remains essentially nonliterate. So, | mean, |
would ask you, if you have got afocused question that
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relates to this documentation and relates a so to
Ngarrindjeri society, to put it and | will answer that,
but | don't think thisis getting us anywhere.

COMSR: | gather that the witness doesn't see
much applicability in -
MS PYKE: The witnessis entitled to hisview, if
he wishes to expressit.
COMSR: Yes, that iswhat heis here as, an
expert witness, expressing an opinion.
MS PYKE: | understood that - | don't wish to be

rude about this - but, generally speaking, it was the
role of witnesses to answer questions, not ask them.
Butl -

COMSR: Yes, but | am just pointing out the
witness has indicated that he doesn't see that that
article has any reference that is useful in respect of
the Ngarrindjeri community.

MSPYKE: It might be that my client says
differently, but | just want to give the witness the
opportunity to make some comments and, in particular,
the couple of passages | have put there.

COMSR: It has to be useful to me.
MS PYKE: Yes.
XXN

Q. You would agree with me that, before the arrival the
white people, Ngarrindjeri history was, apart from
presumably any drawings that were done, an oral one. It
wasn't written down.

A. Yes.

Q. And there might be elements like dance and song, but,
leaving aside dance, basically it was an oral tradition.

A. Yes.

CONTINUED
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Q. Would you agree with me, and feel free not to, that in a
society which is becoming fragmented, if | can put it
that way, by the arrival of European people, that the
manner in which oral tradition is passed down, will
also, in probability, become fragmented.

A. | can't make sense of that | am afraid. Could you
explain what you mean?

Q. Asthe community disperses, do you concedethat itisa
possibility, that the holders of certain traditions

disperse along with the community.

A. | don't really accept amodel of dispersing community.
One of the central facts of Ngarrindjeri history is
that, the great shocks and obstacles that European
arrival placed in their way, in many senses, has
actually constituted the Masai community. It hasled,
instead of dispersal, it has led to a concentration of
agroup of people with a shared history and a shared
culture.

Q. Areyou suggesting, that is now, that Ngarrindjeri
people are, in some way, centralised.

A. Perhaps less so since this Royal Commission began, but
it is certainly the case that, throughout many several
decades of this century, Ngarrindjeri people have
retained a very clear understanding of their
digtinctiveness, in relation to other Aboriginal
culturesin the country.

Q. Geographically, they live in various points, you have
given your own evidence, in South Australia, don't they.

A. They do and they find that some of the proponent women
come from almost four points of the compass, asfar as
the geographic extent is concerned. But, that hasn't
militated against their self identification asa
Ngarrindjeri people.

Q. Inanutshell, what you are saying - can | put thisto
you - it isyour belief, even if secret sacred
women's business, asit has been called here, continued
to be an oral tradition, if it existed - let's just make
the assumption that secret sacred women's business
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existed -

A. 1 would prefer not to make that assumption.
Q. You might not prefer to, but | am asking you to make

that assumption. That, if it did exist, asan oral

tradition, are you suggesting it would be an oral

tradition that would be known to all Ngarrindjeri women,
or could you see it might be known to only afew, if it
did exist.

. | guess my response would be that, we're not actually

talking about - we might be talking about an oral
tradition, but, if we were talking about secret sacred
women's business operating in a culture, it is not
essentially atradition that is some little some story

that istold at a particular time and passed on, itis
actually afundamental structure, elemental structurein
the society. It doesn't reside in astory, it doesn't
reside in one person's memory. It manifestsitself at a
cultural level right across the society.

EXHIBIT 225 "Key Issues in Hunter-Gatherer Research'

tendered by Ms Pyke. Admitted.

Q. Just to canvass the topic of what has been labelled "the

invention of tradition.” You don't, as | understand it,
particularly canvassthat in your statement. Areyou
familiar with the concept.

A. | think it was one of thefirst pieces of writing | did

for the Adelaide Review actually, back in about 1982 or
'83. | reviewed the book.

Q. You haven't addressed it in your evidence here in the

Commission. Have you heard Dr Clarke's evidence about
that.

A. Yes, yes.
Q. Do you have the same view as Dr Clarke about the

invention of tradition.

A. | suppose | am alittle less ready to use the term

because it, on the surface at least, it carries some
pegorative associations. But, essentially, yes, |
accept his use of the term, yes.

38 Q. Do you accept that, tradition can, well, can evolve,
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that tradition is not a static thing.

A. Yes, certainly, certainly.

Q. That tradition or traditions are complex and change over
aperiod of time.

A. Yes, yes.

Q. Do you consider that the so-called proponent of women
generally believe what they are espousing.

A. It would be difficult to generalise about all of them.

oo~NoOOh~hrWNERF

But, | think | made clear in my statement, that the
process that | see as perhaps having happened, which is
relevant to this answer, isthat, a number of
Ngarrindjeri people today operate in afield which
intercepts with policitcal considerationsto alarge
extent. Brings them into contact with influences and
traditions from other regions. And when coupled with
Issues, such as heritage site preservation and
devel opment issues, places enormous pressure on people
to contribute to establishing abasis for decisions to
be made on those matters, in heritage matters and site
matters and that, ultimately, models have to be
constructed, which take those things into consideration.
So, that, if you then say, "Well, does that model
conform with what we know about tradition in that area?
in some cases it does and in other casesit doesn't, and
| think the overwhelming evidence in the Hindmarsh
Island bridge case is that, it doesn't. But, that isn't
to suggest that, people who are perhaps formulating and
developing their models of culture, aren't doing so with
an eye to the future and with an eye the validity of
their own cultural expressions. The fact that they
haven't read Berndt and Berndt and Taplin and Morehouse
and Meyer and 150 ethnographic references, is another
sensitive issue that needs addressing.

Q. I am having abit of trouble making sense of what you

have just said, bear with me. Iswhat you are saying

this, that, you don't consider that what has happened
with the proponent women, if | can put it that way, is
some evolution of tradition.
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1 A. I think the tradition, that particular tradition, has

2 evolved quite rapidly in the 12 or 18 months since it

3 was projected, but | don't really see the points of

4 continuity, | suppose, thisis my point, back to the

5 traditions that were in full swing in the 1840s,

6 through to perhaps, the 1880s and thereafter, transform

7 themselves enormously to the point where we can't detect

8 those strands continuing into the present, in terms of
religious and ceremonial life.

10 Q. You are not suggesting that we have to find a pinpoint

11 in the 1840s to the 1880s, to make an assertion that the

12 tradition has evolved.

13 A. No, but we can say, for example, that, in Eastern

14 Australia, where traditions of a certain kind were

15 documented in that period, from the 1840s and the 1880s,

16 thereisalively knowledge among the people in the

17 1980s and 1990s of particularly specific aspects of

18 those traditions. | am talking about things that are

19 well and truly on the public record, such as bora

20 grounds, initiation grounds in Eastern Australia, which

21 have been turned into great cultura foci, if you like,

22 so that, what we're looking at there, isamodel where

23 people are able to look back into their past and

24 actively build upon aspects and traditions and

25 institutions which had passed from active cultural use,

26 but were nevertheless reference, points of reference,

27 for the contemporary period. Thisisn't evident in this

28 matter.

29 Q. Inyour conclusions, thisisthe bottom of p.6, you are

30 talking about the salt water/fresh water dichotomy. You

31 said this that, "Construction of the barrages completed

32 during the 1940s, effectively terminated this

33 dichotomy." What isyour basis for that assertion.

34 A. What | amreferring to there isthat,

35 effectively what the barrages did is, separate, by

36 artificial means, the fresh and the salt water, which

37 had previously been mixed waters - it met and mixed, in

38 the region of the lower lakes. That, occasionally, for

O
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example, salt water fish penetrated the system up asfar
as Mannum and that this sort of flux which has

occurred, which was representative of the sort of pre
barrage period, manifested itself in cultural terms, in
various mythological accounts and that when the barrages
were put in, the possibility for that flux and

that mingling, was effectively terminated.

Q. Let mejust put thisto you, isn't it quite possible,

that the belief and practices of the Ngarrindjeri
people, around that dichotomy, could easily survive the
physical building of the barrages and, in essence, the
European construction wouldn't necessarily, in any way,
affect or impinge upon the beliefs of the Ngarrindjeri
people.

A. No, | think they would be affected. Y ou obviously have

the survival of mythology relating to that aspect well
into the 1940s, because the Berndits recorded it and
certainly past the 1930s and Tindale. Allison Harvey
refersto it in her publication on afishing legend of
the Yaraldi. But,tosay thatitisdtill a

meaningful, sort of, social geographical phenomenon
today, once it has been terminated by the barrages, is
not - | don't think is tenable, no.

Q. I would just like to ask you concerning some comments

that you made on the Channel 10 interview. | am sort of
paraphrasing. | suspect you will get the drift of it.

Y ou said something along the lines that - it isto do

with what the propopnent women were saying. It was put
to you or you might have said, basically, it was your

view that, neither the assertion that there has been
afabrication or the assertion that there had been a

long held traditional belief was correct.

A. Yes. | supposeitisalittle similar to what Dulcie

Wilson suggested, that Steve Hemming had said to her on
acouple of occasions. That isthat, he believed Doreen
and he also believed Dulcie. And | would also putitin
the same category as an assessment which Matt Rigney
made of the situation, when he suggested that, in a
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sense, both sides were correct. | don't have the
media reference in my head asto when he actually said
that, but, it was on television. What | draw from that
and the opinion that | hold, | suppose, isthat, on the
one hand, the data, the ethnographic data, historical,
anthropological datatell usthat, the category of

secret sacred women's business, asit pertains to
Hindmarsh Island, didn't exist. On the other hand, we
have a group of women who hold firmly and publicly, to
the assertion that, they do believe in such a category.
Now, accepting that, at |east, afew of those women
really do genuinely hold that belief, | am suggesting
that there isaway of accounting for the fact that,

both sides are right. But, unfortunately, in terms of
creating alink between the two, that is where the
difficulty lies. Infact, | suggest that, thereisa
digunction between the two, that you can't skip from
one to the other. That you can't suggest to one party
that they are right and to suggest to the other one that
they are right straight away, because in the process
you're ignoring the fact that the assertion level,
historically, the ground has shifted.

CONTINUED
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The ground has shifted in the sense that | think the
so-called dissident women are perhaps looking back into
their culture and their history, and they are not seeing
any secret sacred women's business because it didn't
exist. The proponent women, in my view, are looking
forward into arange of political and cultural
possibilities, and perhaps looking out into either parts
of Aboriginal Australia, and seeing that such a category
has contemporary validity. Does that answer your
guestion?
Q. Yes, thank you. Areyou familiar with the Aboriginal
and Torres Strait 1slander Heritage Protection Act.
A. Yes, | suppose.
Q. The concept of Aboriginal tradition as defined in that
act

A. Yes.

Q. Would you agree with me, and from your knowledge
generally, that that act doesn't require atradition to

19 be hundreds or thousands of years old.

A. It certainly doesn't specify atime limit on a

21 tradition.

Q. It doesn't specify that the relevant tradition must be a
secret or sacred tradition.

A. Asfarasl recall it doesn't.

Q. Indeed the act doesn't require that the tradition be a
tradition applicable to only a particular group of

27 Aborigina people.

28 A. That'scorrect, yes.

29 Q. You'vetaked about your experience, | think, and it's

30 inyour CV, inrelationto aland claim. Wasthat an

31 involvement on your part that required sometime. |

32 mean how much time did you spend on that project, |

33 suppose iswhat I'm asking.

34 A. Ithink | was asked to do it because I'd already spent

35 some years working in the general vicinity, so if you

36 put that to one side, in actual terms of working on the

37 claim, | suppose it amounted to two or three months

38 solid preparation.
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Q. Intheraw footage that we had, some off-camera footage,
you made some comments about Dr Fergie, and you said
something along these lines, that “It's clear that she
didn't investigate thoroughly’, and you then went on to
say something along the lines that you think ~She may
have been central in the way of shaping it', and you
were talking about the way in which women's business, or
secret sacred women's business, arose. Can | deal with
that second part first. Inwhat way do you think that
Dr Fergie was central in shaping the way in which secret

sacred women's business arose.

A. | thought that then, | mean that was obviously what |
thought then. I'm not so sure that | think that now,
but would you like me to give you some background on
that?

Q. No. You'd say that's not something that you're
asserting now.

A. I'd say in the light of what I've since learned after
coming to this commission, that | wouldn't think that
that centrality isas evident as | had thought then.

Q. You then made acomment along the lines of "She hasan
agenda’, which you went on to say was "Partly anarchic'.
Firstly, what agenda did you think that Dr Fergie had.

A. | think that it consists, or it certainly includes an
attempt to put male interpreters of culturein their
place, and that involves, in, some cases I'd suggest,
fairly adventurous forays into unexplored territory on
her part.

Q. What do you mean by that.

A. That, for example, it would have appeared, | would
suggest, avery attractive possibility for her that here

was an entire realm that had been completely overlooked
by incompetent and essentially sort of patriarchally
inclined male anthropologists, and that if she could put
her moniker on the discovery of a category of knowledge
that had previously escaped attention, that would be a
good thing to be doing, not for herself, I'm suggesting,
but for her profession and her gender.
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Q. That'syour view of it, isit. | mean at that stage you
hadn't even read Dr Fergi€e's report as you've told us.
A. | think what you have to bear in mind isthat it was an
off the record comment.
Q. Yes.
A. And I'm making a comment which is equally, certainly not
off the record, but equally casual inits general tenor.
Q. Your assertion that her agenda was partly anarchic, what
did you mean by that.
A. Anarchic in the sense that to unsettle the status quo
and to rock afew foundationsis quite - | mean I've
perceived that in some of Dr Fergie's approaches to
Issues, and it's not meant particularly as acriticism,
14 it's an approach that she adopts on occasion.
15 Q. Soareyou suggesting that in doing this report, she set
16 out to rock the boats and embark upon a criticism of, as
17 you put it, incompetent male anthropol ogists.
18 A. No, | wasn't suggesting that, no.
19 Q. Soyou're not suggesting for amoment that she's gone
20 into this with some preconceived idea or motive.
21 A. | think she has certainly goneinto it with some
22 preconceived ideas and motives.
23 Q. What preconceived ideas and motives do you suggest that
24 Dr Fergie had before she undertook her brief, if | can
25 put it that way, from Mr Wooley.
26 A. | think she had an approach which could loosely be
27 described as feminist, and that isn't acriticism at
28 all, that she wanted to explore aspects of Ngarrindjeri
29 spiritual belief that she considered had been excluded
30 from the record, and nothing is wrong with that
31 whatsoever.
32 Q. Ijust want to make sure I'm sure; you're saying she
33 embarked upon this process with those views in her mind
34 before she conducted her enquiries.
35 A. | deduced that, yes. That's my interpretation of her
36 approach.
37 Q. Onwhat basisdo you make that assertion. Had you
38 spoken with Dr Fergie before she took the brief, or at
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the time she took the brief.

A. No, but I'd spoken with Dr Fergie about other areas of
Aboriginal Australia, | guess some years ago, and it was
well-known or is well-known that Dr Fergieis afeminist
anthropologist, so al I'm suggesting is that the
orthodox approach of feminist anthropologists would be
to approach an issue, such as Aboriginal religion or
spirituality, with a number of assumptions which then,
in the ordinary course of events, would be tested
against the evidence. Thereis nothing extraordinary

about that.

Q. What isafeminist anthropologist.

A. It'san anthropologist who approaches the question of
how human societies comport themselves from the point of
view of attempting to elicit data which perhaps swings
the perspective on to the female sphere, or perhaps
swings the spotlight on to the male sphere which is
directed from afemal e perspective rather than amale
perspective.

Q. Do we cal male anthropologists - is there a name for
them, do they enter upon their investigationsin a
particular way.

A. | think it'salittle bit like the way in which
politicians are characterised. Y ou have politicians,
and then you have female paliticians. It'safunction,
| suppose, of the fact that until relatively recently,
women haven't been well represented in universities or
academic departments, and it will probably be another
few years until these terms are dispensed with but, at
present, and during the 1980s and the 1990s, they are
still with us.

Q. I simply put it to you that to assert that Dr Fergie has
got some agenda because she is afemale anthropologist

isn't -

A. | didn't say that, | said sheisafeminist
anthropologist.

Q. What | simply put to you isthis; for you to seek to

38 distinguish Dr Fergie as afeminist anthropol ogist
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primarily because sheis, | suggest to you, afemale
anthropol ogist as opposed to a male anthropologist, is
to attempt to create artificial distinctions.

A. No, it'sadistinction which Dr Fergie has claimed for
herself. She quite happily inhabits the ground which
we're describing. | mean it's an element of her
identity as a professional.

Q. | suggest for you to make any suggestion that Dr Fergie
has gone into her investigation or her enquiry or her
brief with some preconceived notions on the basis that

sheisafeminist anthropologist, is simply nonsense.

A. | don't think it's nonsense, no.

COMSR: I don't know who elseisgoing to
examine the witness, but | can indicate that I'm
satisfied that there are a number of areas which have
been well and truly covered and that | don't want
covered again, so if counsel have got areas that haven't
been touched at all, because | don't really need a great
deal more information about the matters that I've heard
evidence on. | mean I'm satisfied in those areas.

MR KENNY: | just indicate that | have no questions
for this witness but, just record, it should not be
presumed that | accept what this witness has said.

MR STEELE: That's also my position.

COMSR: Perhaps you could indicate what matters
you propose to cover.
MR ABBOTT: In view of the failure of Mr Steele to

put anything on behalf of Dr Draper, | want to ask this
witness some guestions about Dr Draper.

MR STEELE: What has that got to do with my failure
to ask any questions?

COMSR: Yes.

MR ABBOTT: There are some questions that arise out
of the history of this matter that Mr Jones -

COMSR: WEéll, how doesthat, in particular,
affect your clients? |sthere some particular aspect?

MR ABBOTT: Yes, it does effect my clients, it
effects them in thisway; one of the criticisms that
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I've continually heard throughout the months of this
Roya Commission, so far asmy clients are concerned, is
"All you can say isthat you didn't know about this
secret sacred women's business, you can't take it any
further' and, in essence, my clients are criticised
because they cannot prove, in essence, an absence of
secret sacred women's business other than saying they
didn't know about it. Now in relation to that aspect, |
submit I'm entitled to cross-examine Mr Jones in respect
of the claims made by those who do assert the existence
of secret sacred women's business, and the first person.
To do soisDr Draper, and | want to ask some questions
in relation to Dr Draper's methodol ogy.

COMSR: Of thiswitness.
MR ABBOTT: Of thiswitness, yes, because this

witnessis an expert ethnographist and historian, and
has demonstrated an awareness and knowledge of
Ngarrindjeri culture, and | want to put to him some of
the propositions that Dr Draper has come out with. |
submit it's entirely appropriate that | do so. So
that's one topic.

| want to ask him a couple of questions about Berndt
and Berndt to clear up some of what | suggest are the
misconceptions under which Ms Pyke was labouring, and
thereis acouple of other topics aswell.

COMSR: Y es, Mr Abbott.
MR STEELE: | risein response to Mr Abbott

predicated his remarks on the basis of my failure to ask
guestions, his wanting to ask questions arising out of
my failure to ask questions. Thereisacomplete non
sequitur in that remark having now listened to him. |
raise the issue that | have deliberately avoided asking
guestions in the circumstances where the issues that |
would choose to cover have been amply covered by others
and in this case, aswith the case of Dr Clarke, the
issues on which | would cross-examine have been covered
by Ms Nelson and Ms Pyke.

It cannot be said by Mr Abbott that anything can
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follow from my failure to ask any questions arising out

of any representation of Dr Draper.

I'm not predicating my cross-examination
on Mr Steele'sfailureat all. I'm just saying that

there are some things that | want to put that | thought
Mr Steele might well have put. He hasn't put them, and
| want to put them. It'satopic that hasn't been

covered with thiswitness at all, that'sal | was

alluding to. Y ou said we should be cross-examining on
topics not already covered. Dr Draper'swork is one of
them.

MR STEELE: With respect to Dr Draper, hiswork is

as an archaeologist. There has been no suggestion by
this man, or by anybody else, that this man has
expertisein the field of archaeology. | don't deny

that Dr Draper is also an anthropologist, but Dr Clarke

is the expert anthropologist. He was not cross-examined
with respect to Dr Draper's methodology. It seemsto me
entirely inappropriate that this commission is further
delayed by asking this man, who does not express
expertise, questions about the expertise of my client or
the methodology of my client asserting his expertise.

MR ABBOTT: If Mr Steele has an answer to my

questions on the basis that this witness is incompetent
to do so, let him to do so at thetime | ask the
questions. Aswill be obviouswhen | put questions to
Mr Jones, it's not a matter of Mr Draper's expertise as
an archaeologist, it's amatter in respect to which |
submit, and will be submitting, strays well outside any
expertise of his own, and is now and has, in the course
of this matter which led up to the banning of the
bridge, in fact put forward what are essentially his own
views as distinct from his views as an expert.

CONTINUED
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1 MRSTEELE: | take up the point that you raised

2 earlier. What relevanceisthisto Mr Abbott's client.

3 Is he actually seeking to ask questions on instructons

4 from hisclients? Asfar as| can tell, the only

5 witness who comprises one of his clients who spoke at
6 al of my client was Mrs Dorothy Wilson, and she said
7 that she had never met Dr Draper, she had never

8 participated in the conversation with Dr Draper, she had
9 never overheard a conversation with Dr Draper. How then
10 can Mr Abbott represent to you that he has instructions
11 on which to cross-examine in the way that he is now
12 outlining?

13 MRABBOTT: Do you want me to answer that? Because
14 it isjust nonsense to suggest that | have to get
15 instructions on every aspect | wish to cross-examine a

16 witness on from my clients, who essentially, in this

17 regard, are lay persons. It islike saying they have

18 got to be able to give me detailed instructions on

19 scientific methodology and, if they don't, | can't ask
20 guestions on what | ascertain to be afaulty scientific

21 methodology. That isjust arrant nonsense.

22 What my clients have endured now for months, in the
23 media, is constant assertions made that what they are
24 saying isnot true. Part of their complaint is that

25 they have come along here to assist the Royal

26 Commission. They havetold you all they know about it.
27 They are still met with “Y ou weren't told about it. You
28 don't know about it. Y ou weren't one of the chosen
29 peopl€e’. | want to test the validity of that sort of

30 criticism with thiswitness. Dr Draper is one of the

31 persons who has aligned himself with the proponent
32 women. | want to explore Dr Draper'srolein thiswith
33 this witness.

34 COMSR: | am not quite sure what you mean by
35 ‘roleinit. That iswhat isconcerning me. Ask the
36 questionsand | will seewhat it isleading to. My role
37 isto obtain information about what happened.
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MR ABBOTT: Yes, and | suggest that this witness
will be able to help you obtain information in relation
to it.

CROSS-EXAMINATION BY MR ABBOTT

Q. Mr Jones, you said that in the 80s you did research into

the ethnography in terms of the written sources, and, of
course, some visual and oral sources of the Ngarrindjeri
people. Y ou have mentioned that project that you did in
that period.

A. Yes.

Q. Have you continued to keep abreast of what has been
written in relation to Ngarrindjeri people.

A. Yes.

Q. Areyou aware of anumber of reports that have been
written in the 80s and 90s in relation to Hindmarsh
Island and its interrel ationship with the Ngarrindjeri
people.

A. Yes, I'm aware of their existence, but not in all cases
of their detail.

Q. I am not going to ask you about the content of them,
except in isolated instances. Are you aware that Dr Rod
Lucas wrote areport in 1990.

A. Yes, I've heard that mentioned.

Q. Heisthe husband of Dr Fergie.

A. That's correct.

Q. Haveyou read the Lucas report.

A. No, | haven't.

Q. In 1994, | think you are aware that Dr Draper furnished
areport, which is our Exhibit 16, in relation to
Aboriginal heritage sites which directly impacted upon
the Kumarangk/Hindmarsh Island Bridge project.

A. Yes.

Q. Haveyou read Dr Draper's report.

A. Yes.
WITNESS HANDED EXHIBIT 16
COMSR: Thisisasuppressed report. Areyou

going into any detail?
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MR ABBOTT: Dr Draper identifies three sites, two of
which are specific. One of which is non-specificin
that itis all the waters.

COMSR: If we are going to go into any
discussion on sites, we will not be able to do that in
public hearing.

MR ABBOTT: | am happy to haveit in aprivate
hearing.
COMSR: If you are going to put sitesto the

witness and identify them - there are other general
questions, | suppose, or you can just ask him to look at
it.

MR ABBOTT: | could do it that way. | will try.

XXN

Q. Dr Draper identifies athird site which he describes as
"Having vital cultural heritage significance as part of
the meeting of the waters.’

A. Yes.

Q. Thelocation of that siteis set out in the map attached
to the back. | merely refer you to it without asking
you to describeit. Could you look at the map.

A. Yes.

Q. Do you understand all the stippled areaisthat "site'.

A. Yes. Itisdifficult to conceive of that asasite.

Q. | wanted to ask you about that. In describing that asa
site, does that accord with what your knowledge is of
Ngarrindjeri Aboriginal traditional sites.

A. No, it certainly doesn't. The sitesthat have been
recorded over the course of this century, in particular,
relate to places, landscape features in particular, not
an entire marine landscape in that respect.

Q. Thisisinthe public domain, this particular site,
because it has been mentioned publicly, and | propose to
ask the witness so that your Honour is aware that if you
look at the large map on the wall here -

MR SMITH: | am trying to straighten out what we
know isin the public arenaand what isn't.
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1 COMSR: If thereis any doubt about it, | am not
2 going to take the evidence in public.
3 MR SMITH: In the public arena or no, it must be a
4 divulgence which amountsto adivulgencein
5 contravention of Aboriginal tradition. | do not know
6 whether anyone would contend that, in any event.
7 MRABBOTT: Potentially Section 35.
8 MR SMITH: Yes. Partsof thisreport, of course,
9 were |leaked to the media, as we know, and it received
10 some attention in the media. | will locate that so if
11 we do embark on thiswe can do it with some impugnity or
12 not.
13 COMSR: I will not embark with impugnity if
14

thereisany doubt in the area. | would sooner we went
15 into public hearing and dealt with it in that way.

Q. Areyou able to say, Mr Jones.

17 A. | think I can make ageneral comment.

18 Q. Astowhether itisinthe public arenaor not.

19 A. Yes, | mean, it would haveto be in the public arena, |
20 think. If it isn't, we would have to take that map

21 down.

22 Q. | amtalking about the specific identification of sites.
23 MRABBOTT: In the report of the "Sydney Morning
24 Herald', Dr Draper is stated as saying this "Contrary to
25 the dissident assertions that the women's business was
26 an invention of the island meeting, Mr Draper said this
27 week that he first became aware of the notionin

28 February last year' that's 1994 “and hindsight adds a
29 bit of clarity to an oblique referencein hisreport,

30 the same section quoted in the women's letter, "This
31 arearepresents acrucia part of Ngarrindjeri cultural

32 beliefs about the creation and constant renewal of life
33 along the lower Murray lakes, the Murray Mouth, and the
34 Coorong. The most serious cultural heritage dilemma
35 concerns the Goolwa Channel, and itsvital cultura

36 heritage significance as part of the meeting of the

37 waters. The cultural traditions concerning this "site

38 and its relationship to the surrounding lakes and the

[ERN
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Coorong are highly confidential and only their very
general nature is documented in this report”.’

It details amap of the areaaswell. So | would
assert that the third site, identified by Dr Draper in
his report isin the public domain, particularly when
the whole of the areais on the map on the wall.

COMSR: Why is there some necessity to go into

the specifics of it in any event?

MR ABBOTT: | want to know if thereis any basison
the research which this witness has undertaken which
would give any hint. Hehassaid al along in relation

12 to other aspects of women's business that thereisno

PBRoo~Noobwhr

13 hint. | want to know whether there is any hint of this
14 particular site.
15 COMSR: Y ou can put that to him. He only hasto

16 look at the map. He doesn't have to have it spelled out
chapter and verse.

18 XXN

19 Q. Youseewhat Dr Draper describesin hisreport the third
20 site as being the meeting of the waters.

21 A. Yes.

22 Q. You, | think, have read hisreport, is there anything
23 that you have read or heard of, prior to hearing this

24 asserted by Dr Draper that, first of all, there was any
25 concept in Ngarrindjeri cultural life other than the

26 reference you make at the bottom of p.6, and the top of
27 p.7 of your statement, to the meeting of the waters.

28 A. No. Thereareindicationsin the literature elsewhere
29 that the fresh water/salt water dichotomy that | speak
30 of at that point, is of significance, but no indications
31 in the literature to extrapolate from that and then

32 suggest that any part of the marine landscape in that

33 vicinity istherefore asite.

34 Q. That'swhat | wanted to explore. Itisobvious, isit
35 not, from your knowledge of Ngarrindjeri culture, that
36 the fact that salt water extended up into the lakes and
37 as far up as Mannum, and it ebbed and flowed, was a
38 matter of some significance and gave rise to some

[EEN
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elements of amythology. Do you agree with that.
A. Canyou just run that past me again. | was distracted.
Q. Itisobvious, isn't it, that the fact that the salt
water came in through the Murray Mouth and, in some
cases, extended as far north as Mannum, where salt water
mullet could be caught in the swamps, and that it ebbed
and flowed, gave rise to elements of amythology in
Ngarrindjeri culture.
9 A. Yes, that'sthe case, and it can be documented elsewhere
10 in Aborigina Australia, that same phenomenon.
11 Q. Amongst what we will call estuarine aborigines.
12 A. Yes.
13 Q. It might be said by Dr Draper, or indeed by someone
14 else, that because there is that fact, that somehow that
15 provides ajustification for asserting that Hindmarsh
16 Isdland was a site, and a specific site, within that
17 mythology. Isthereany hint of that being so.
18 A. It'sagross- we're dealing with culturein avery
19 gross way if we accept that, because there are literally
20 hundreds of documented sites in the region, each with
21 explicit connotations and associations.
22 Q. Isthereany hint in any of the material that you have
23 read, seen or heard, that something like a bridge which
24 joins Hindmarsh Island to the mainland somehow destroys
25 that mythology, that spirituality.
26 A. Noneat al, no.
27 Q. Indeed, can you see any reason why it should.
28 A. No. It hasmystified me asaline of reasoning since it
29 first appeared. | mean, the barrages achieved just that
30 effect, as an extremely intrusive interference into that
31 subtle shift of environmental mixture, if you like, and
32 abridgeisaways- | mean, | am neither proper nor
33 anti the bridge. | suppose | regard it as essentialy a
34 blot on the landscape that would be nice to avoid, but |
35 don't see an argument in that direction.
36 Q. I will read out what'sin the report about the meeting
37 of the waters, sinceit isin the newspaper as well of

coO~NOOTPRhWNEF
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27 May. On p.4 of hisreport, dealing with the Goolwa
Channel, the meeting of the waters -

COMSR: Y ou are reading out what's appeared in
the newspaper?

MR ABBOTT: Yes, | am reading out the same bit that
has appeared in the newspapers. | am sorry, to the same
effect asin the newspaper. It doesn't appear to be
exactly the same.

9 MRSTEELE: You are looking for page 1. That isthe

10 same passage as in the newspaper. Page 1, point 9, word

11 for word.

12 MRABBOTT: In that case, | will not read out what's

13 at p.4, para.3.3.

14 XXN

15 Q. Look at "Site Description. Would you read the

16 paragraph under that heading dealing with the site

17 description.

18 A. Yes.

19 Q. Let me know when you have read it to yourself.

20 A. Yes.

21 Q. Whilst obvioudly the interaction between fresh and salt

22 water was of cultural and ecological significanceto the

23 Ngarrindjeri - you would accept that, would you not.

24 A. Yes.

25 Q. Isthere any remnants of any tradition, that is

26 referrable to creation and renewal of al life,

27 including the Ngarrindjeri people.

28 A. | certainly haven't detected that, no.

29 Q. Areyou aware of whether or not references to the

30 concept of salt water meeting fresh water is part of a

31 much larger and deeply significant set of cultural

32 traditions.

33 A. I'mnot, no.

34 Q. | suppose you would need to know just what the author

35 was referring to when he talks of much larger and deeply

36 significant set of cultural traditions.

37 A. Yes. | supposein areport of this nature, one would

38 expect to see alittle footnote appearing after that and

CONOOUITR~WNBE
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areference to a published source, or an archival
source.

Q. Theauthor saysthat Dr Draper said that they were
confidential and couldn't be described. However, would
you expect to find some reference to them.

A. Particularly when we are dealing with a culture that
doesn't have this category of secret sacred.

Q. Thefact that there isaclaim made of a sacred site
being the meeting of the waters, being al this aquatic

10 areg, if it wasavalid claim, you would indeed expect

11 to seeit forming part of amuch larger and deeply

12 significant set of cultural traditions, wouldn't you.

13 A. Yes, that'sright.

14 Q. That's exactly what you have been on about for some

15 hoursto Ms Pyke.

16 A. Yes. lItssignificanceissuch that it would be - it

17 could not be avoided in people's own awareness of what

18 it isthat they're transacting culturally on a

19 day-to-day basis.

20 CONTINUED
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Q. Isit alsoyour view that, whilst that larger - much

larger and deeply significant set of culturd traditions
may indeed be, to some extent, gender oriented, you
would not expect there to be atotal unawareness by one
gender of the significance and cultural traditions of

the other gender. By definition, that couldn't occur,
could it, in Ngarrindjeri life.

A. No, infact, even in most - in the sort of paradigm

societies, for this sort of gender divisionin
Aboriginal Austradia, the actual awareness of the
existence of that category is prominent in the
consciousness of the other group, yes.

Q. Sothat you would, | take it, applaud Dr Draper's claim,

if it can be substantiated, and be prepared to modify
your views, if he could show you a much larger and
deeply significant set of cultural traditions which
encompassed aclaim for asite which he calls ameeting
of the waters which, in fact, isall the waters and area
around the area we are talking about.

A. Yes, | would.
Q. But, until he comes up with them, you would reserve

judgment.

A. No, | would go alittle further than that.
Q. Yes, what would you say.
A. | would discount the possibility on the basis of what we

know. | mean, the suggestion is that we need to modify
our understanding of the culture and its history to an
enormous extent. And, | mean, | can't realy imagine
that possibility. | can't countenanceit. And | don't
think a number of other people, including Ngarrindjeri
people, can either.

Q. | want you to assume that one of the claims in one of

the secret claimsin the envel ope attached to the
appendix to the Fergie report is that "Hindmarsh Island
and its environs including the river channel is or was
of the utmost significance to Ngarrindjeri cultural and
spiritua life, but, in particular, to the women of the
Ngarrindjeri nation.'
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1 A. Yes
2 COMSR: What are you putting? What isthe

source of that?

MR ABBOTT: A didtillation of the media utterances
of the proponent women, Dr Fergie and others, who have
Asserted to know what they are talking about.

XXN

Q. | emphasise, these are my words.

A. Yes.

COMSR: | am sorry, can you put it again? |

have undoubtedly broken the train of thought.

MR ABBOTT: Yes.
XXN
Q. I want you to assume that one of the claimsthat is

being made by Dr Fergie, or one of the claimsthat has
been recorded by Dr Fergie in the secret envelope which
contains the two appendices, one of which isDr
Kartinyeri's information and the other is Dr Fergie's
confirmation of Dr Kartinyeri's information: you
understand that.

A. Yes.
Q. But one of the claimsisto this effect "That Hindmarsh

Island and its environs including the river channel was
or is of the utmost significance to Ngarrindjeri

cultural and spiritua life." Do you accept, or are you
prepared to make that assumption, for the time being, of
what | have told you.

A. Yes.
Q. What that cultural and spiritual significanceisis

unclear, but it is of such significance that, to destroy

the physical attributes of the site, that is, by linking
Hindmarsh Island with the mainland, will bring to an end
Ngarrindjeri culture and will destroy the Ngarrindjeri
COSMOS.

A. Yes.
Q. Inparticular, it will adversely affect the ability of

Ngarrindjeri women to reproduce and that it will bring
to an end the world as Ngarrindjeri people know it.
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A. Yes

Q. Inrespect of aclaim of that order, have you heard or
seen, apart from what is put forward by the proponent
women, Dr Draper and Dr Fergie, anything to substantiate
it.

A. No, | haven't. Anditis-1 mean, itisthe sort of
claim that one would expect to be supported by extensive
documentation and a careful record of evidence
reflecting upon that matter. And it doesn't appear to

have been done, no.

Q. Itis, | suggest to you, too big a secret to have
remained a secret.

A. Yes, | accept that. Itis.

Q. Wearetalking about, to use Doreen Kartinyeri's words,
she speaks of Hindmarsh Island as being the Uluru of
South Australia.

A. Okay, yes.

Q. Or of the southern area.

A. Yes.

Q. That isamighty big claim, isn't it.

A. | can accept that it had achieved that prominencein her
own mind, yes.

Q. Allied with that claim in the appendix may or may not be
aclam that the physical attributes of the site are
such that, if you look at an aerial view, then the whole
arealooks like women's reproductive organs. Y ou have
heard of that claim, have you not.

OBJECTION Miss Nelson objects.

MISS NEL SON: Theforminwhich it is put suggests
that that iswhat isin the appendix. And | don't
understand that -

COMSR: | think he is asking the witness to
assume that.

MR ABBOTT: Yes.

MISS NEL SON: That is not what he said, though. If
that's what my learned friend means, then he should say
0.

MR ABBOTT: Yes, | do mean that. | thought | said
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1 allied with that claim may or may not be.
2 XXN
3 Q. Thatistheclamthat | make in respect of the
4 envelopes.
5 COMSR

6 Q. Yes, you are being asked to assume that, for the

7 purposes of this question.

8 XXN

9 Q. May or may not be another subsidiary claim.

10 A. Yes.
11 Q. Anaeria view of the areawould indicate, to a

12 Ngarrindjeri observer, resemblance to women's

13 reproductive organs.

14 A. Yes.
15 Q. Haveyou heard anything like that in your investigation
16 of Ngarrindjeri culture.

17 A. Only inthe mediain recent times, yes.

18 Q. Isthereany support for that sort of claim in the

19 Ngarrindjeri ethnography that you have studied.
20 A. | believethat | have come across references to salt

21 pans or clay pans, which may became salty, as
22 resembling, metaphorically, the animal skinswhich are
23 mythological animal skinswhich are pegged out. That
24 analogy finds expression across Aboriginal Australia.
25 The most spectacular is Lake Eyre, yes.

26 Q. Anditisobvious, isit not, that Aboriginal peoplein
27 the past could stand on a hill, could look down on

28 something and then could give amythological alusion to
29 alake or aplace, from above. At least, from adegree
30 of perspective.

31 A. Yes and |l think it isalso clear, asthe western desert
32 pai nting movement shows, that Aboriginal people have the
33 facility to conceive of the landscape in a schematic

34 sense and to transfer that schemato canvas asit

35 happens. But, in this case, we are talking about an

36 internal view, such asis of the body, which is achieved
37 through anatomical dissection. And | don't find any
38 evidence that that perception of the body manifested
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itself in that way in any Aboriginal society.

Q. Looking at Exhibit 210, now before you, which isthe
Kaurna Higher Education Journal, would you look at p.67,
| think it is, the article entitled "The Cultural
Significance of the Onkaparinga River', have you read
thisarticle.

A. | have skimmed it, yes.

Q. Youwill seethat thereisaclaim made that the
Onkaparinga River estuary “shows a connection between
the landscape of the river and the reproductive organs

of awoman'.

A. Yes.

Q. And that, not only does it show the organsin aside
view, but also frontal.

A. Yes.

Q. The support for this view, apart from the claim made
just by the authors, is the Kaurna dictionary, which the
authors say show the Kaurna peopl e talked about body
parts.

A. Yes.

Q. | takeit you accept that there was some knowledge of
body parts.

A. Yes, certainly, particularly in relation to body parts
of kangaroo, for example, species which were cooked.

Q. Thenthereisasection headed "Aeria Visualisation
in which the authors took on board alegend of the
Arabana people.

A. Yes.

Q. And the story of Lake Eyre made from a kangaroo skin.

A. Yes

Q. Which the authors say supports the view that “Showing
that Aboriginal people can visualise a map-like view of
an areaof land'.

A. Yes.

Q. Do either of those lines of argument support the view
that the Onkaparinga River and its estuary shows a
connection in its shape between the river and
reproductive organs, in your view.
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OBJECTION Mr Steele objects.
MR STEELE: Whereisthisline of questioning going
and how isit helpful to you in determining the issues?
COMSR: Y es, Mr Abbott.
MR ABBOTT: Because it will be our suggestion that
thisis one of the possible genesis for this story that
was created in March 1994 in relation to Hindmarsh
Island.
MR STEELE: By whom? Will we get an ever-increasing

list of names that are supposed to be the genesis for
this so-called fabrication?

MR KENNY: | thought Mr Abbott's assertion was my

clientsfabricated it. | seek clarification.

MR ABBOTT: | am not saying the authors of this

paper created the story in 1994. | am saying that those
in 1994 used what isin this paper. | want to ask
whether there is any basis and the witness can answer it
- itisonly one question - whether there is any basis

he seesinthe article. It may bethat it will be

asserted that it was entirely appropriate to base a

claim in relation to Hindmarsh Island on something like
this. That it had been done before.

COMSR: Perhaps we will get ayesor no answer

first.

COMSR
Q. Canyou see any basisin the article for that claim.
A. 1 would prefer to give adightly longer answer, if |

could?

Q. Yes
A. That there seem to be several aspectsto your question.

Firstly, whether it would be appropriate to extrapol ate
from the mythology recorded for the Arabana and related
peoplesin relation to Lake Eyre and to suggest that,
because Aborigina people had this capacity for making
those anal ogies between landscape and depictions of
landscape, that the same could be said for ariver

system and the internal organs of a human being. And |
don't accept that. | think a kangaroo skin was
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encountered probably every once or twice aweek. The
internal or reproductive organs of women were probably
never encountered as anatomy books since the 18th
century have depicted them, in any case. So that isone
strand. The other - perhaps to answer the other strand
of the question: it is apparent to me that this
propensity to discuss or to interpret the landscape
essentially in European terms and in relation to what
might be loosely discussed as fertility symbolism has
increased in frequency since the 1980s. | have
certainly encountered it myself.

XXN

Q. Numerous examples of the claim.

A. Examples of peopleinterpreting rock art, for example,
which has quite, | think, quite clearly slipped from
peopl€'s traditions, even perhaps several hundred years
ago, as being related to this same sort of symbolism.

Q. Itisacommon factor in this new age mythology you
spoke of, isit not.

A. Itis, yes.

Q. Theidentification of estuarine areas with reproductive
organs.

A. Yes, itisafact, | suppose, that every orifice of the
landscape could resemble orifices in the human body, if
you wanted to.

Q. | don't know whether you have read anovel by Gerald
Brown, published in 1982, in which he equates New Y ork
Harbour, the upper bay as the vaginal cavity. The
pelvic structure of Staten Island. And Brooklyn and
Staten Island forming what is appropriately known as

"The Narrows. Manhattan being the uterus and the East
River and Hudson Bay being the fellopian tubes.
OBJECTION Mr Steele objects.
OBJECTION Miss Nelson objects.
MISS NEL SON: Mr Abbott has gone too far now.
WITNESS: It ringsabell. If that iswhat you

are suggesting.
COMSR: What is the purpose of this?
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XXN

Q. The point | want to make isthat, isthe claim by people
in the 80s and 90s, not Aboriginal people, that
esturaries and waterways resemble or may be seen as
aspects of reproductive organs, something that is common
acrossthe world. Not necessarily in every country, but
certainly not specific to Hindmarsh Island, to your
knowledge.

OBJECTION Mr Steele objects.

MR STEELE: | object. | think that isareally
absurd question. It isso far in the periphery of the
matters you have to deal with it isan wholly
inappropriate question and line of questioning to
pursue.

COMSR: Yes, | don't know where that would |ead
me, Mr Abbott. Evenif it does, evenif itisnot
confined to Australia, how isthat going to assist me?

MR ABBOTT: | am not suggesting necessarily that
those that propounded it in March 1994 necessarily got
it from the Onkaparinga River article. 1 am
endeavouring to show that there could have been 100
other sourcesto give them the spur for what they made
up, the proponent women.

COMSR: | don't know that that is going to
assist, at al, Mr Abbott.

MR ABBOTT: Very well.

XXN

Q. One of the other claimsthat | invite you to assume may
beinthe - or invite you to assumeisin the secret
appendix to Dr Fergie'sreport, isaclaim that the
island itself, that is, Hindmarsh Island, was a place
where Aboriginal women went to abort the foetuses
conceived as aresult of contact with white or partly
white people. You are aware of that claim being madein
the media.

A. Yes.

Q. That isnot aclaim of amyth, isit, that isaclaim of
afact.



NN

4521
KC 51Q
P.G. JONES XXN (MR ABBOTT)

A. Yes, | think so.

Q. Isthere any documentation of that fact in any of the
material you have read.

A. No.

CONTINUED
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1 Q. Istheclosest that you have seen, the claim in Meyers
2 book, that not abortions were practiced in the
3 Ngarrindjeri nation, but infanticide was sometimes
4 practiced. IsMeyer in any way site related in respect
5 to that claim.

6 A. Doeshesterelate that reference?

7 Q. Yes.

8 A. No, | don't believe so. He wasthe missionary at

9 Encounter Bay and one assumes that it took place in that

10 vicinity.
11 COMSR
12 Q. What was the manner of travel of Aboriginalsfrom the

13 mainland to Hindmarsh Island. How would they get across
14 there.

15 A. Thereissome documentation on that which suggests

16 that, people actually made rafts, of grass, trees and

17 reeds and rushes and bundled them together

18 and paddied out or poled themselves out across that

19 stretch of water.

20 XXN
21 Q. Inréationto that claim, that isthat factual claim,

22 isit your view that, factually, that's not true.

23 A. Yes, itismy view, yes.

24 Q. You were asked some questions by Ms Pyke, about the
25 women's business, which is the secret sacred women's

26 business, which is the subject of this Commission. |
27 remind you that, the terms of reference are whether or

28 not the women's business were or any aspect of the

29 women's business was afabrication. Women's businessis
30 defined in the terms of reference, asbeing: "The
31 spiritual and cultural significance of Hindmarsh and

32 Mundoo Islands, the water of the Goolwa channel, Lake
33 Alexandrina and the Murray Mouth within the Aboriginal

34 tradition of Ngarrindjeri women which is crucia for the

35 reproduction of the Ngarrindjeri people and of the

36 cosmos which supports their existence.'

37 | think you're aware that, the definition of women's

38 business, in the terms of this Commission, seemed to
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have had their genesisin Dr Fergi€'s report.

A. Yes, it hasthat ring toit.

Q. Haveyou told us al you know of the spiritual and
cultural significance of Hindmarsh and Mundoo Island.

A. No, | don't think | have been asked that question
actually.

Q. I think that, Dr Clarke has written about the spiritual
and cultura significance of Hindmarsh and Mundoo
Idandsin histhesis. Inrelation to the spiritual and

10 cultural significance of Hindmarsh and Mundoo islands,

11 is there any support for the view that, Hindmarsh Island

12 was female, or predominantly female, in the spiritual

13 or cultural significance terms, and Mundoo Island male.

14 A. No, none whatsoever and | haven't read closely the

15 archaeological reports. In fact, in the case of Vanessa

16 Edmonds report, | haven't read it at all, but |

17 understand that it has generated the same set of

18 conclusions that apply elsewhere, in the landscape, and

19 that, what we conclude from that is that, that the

20 archaeological sites contain evidence for the occupation

21 by groups of men and women and children, at any one

22 time.

23 Q. | think you have heard it suggested in the media

24 reports, that thereis a claim made by the proponent

25 women and/or Dr Fergie, that Hindmarsh Island isin some

26 spiritual and cultura terms, female, and Mundoo Island

27 is correspondingly male.

28 A. Yes.

29 Q. Andthat, the channel mediates, that is, the channel

30 between those two islands, mediates the separateness.

31 A. Yes

32 Q. Isthereany basisfor that, that you can see.

33 A. No, no.

34 Q. Intermsof fabrication and if one defines fabrication

35 “to create or invent' from what you have learnt, and as

36 aresult of your studies, isit your opinion that the

37 women's business, as defined in the terms of the Royal

38 Commission, was fabricated in early 1994.

ooo~Nou,WNER
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1 A. That would be my conclusion, yes.
2 Q. TheFergiereport, which | only briefly take you to, and
3 only the part in Professor Saunders' report - have you
4 read Professor Saunders' report.
5 A. Notinfull.
6 Q. The Saunders report, at p.31, the paragraph is, in
7 essence, the Ngarrindjeri women regard the Murray Mouth
8 area, in general, and the Hindmarsh and Mundoo Islands
9 and the surrounding and separating waters in particul ar,
10 as crucial for the reproduction of the Ngarrindjeri
11 people and their continued existence, accepting that
12 some Ngarrindjeri women, from March 1994 onwards, have
13 so regarded thisto be so. Isthere any support for the
14 view that, prior to March 1994, a substantial body of
15 Ngarrindjeri women did regard it to be so.
16 A. Didn't?
17 Q. Didregardit to be so.
18 A. No, no.
19 Q. Professor Saunders goeson to say, Thistradition
20 is not mythological but spiritual and an actual
21 reflection of traditional practice handed down from
22 mother to daughter, drawn out of the landscape itself.
23 In the words of Doreen Kartinyeri, "thisis not just
24 not adreaming, thisisaredity.” Doesthat make any
25 sense to you, that comment.
26 A. It does, inthe sensethat, | interpret it as an attempt
27 to shift logic from that which applies elsewherein
28 Aboriginal Australia, to something which, if agroup of
29 people perceive it to be the casg, it isthe case.
30 So that, what | think is attempted to be achieved here
31 isto, take the debate away from the constraints which
32 would normally be applied to those sorts of expressions,
33 by testing and investigating those traditions against a
34 background of pre-existing base of traditional knowledge
35 and to placeit, instead, in amore sort of dippery
36 and hard to get at realm of what it is people happen to
37 perceive on acertain day or in a certain period.
38 Q. Thevery clamthat thelogic, if thereisany logic
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1 behind such aclaim, is so secret that you can't have
2 accessto it, presentsits own difficulties, doesn't it,

3 for the investigator.

4 A. Wdl, it defies what is documented across the country
5 for other Aborigina groups.

6 COMSR

7 Q. If itissoconfined, that you can't get at it, can

8 there be a sufficiently significant body of opinion so
9 that one could say that, whatever might have been the
10 case in the past, a sufficient number of people now
11 believeinit, for it to be aredlity.

12 A. Couldyou just run that by me?
13 Q. I amjust trying to marry it up with what you said
14 previoudly; that this appears to be a more dippery

15 concept and that, as | understood what you were saying,
16 itisthat, if people believe something to be aredlity,

17 that that is sufficient for the purposes of the

18 definition that you have been referring to.

19 A. It clearly has been sufficient for the purposes - for

20 Dr Cheryl Saunders' purposes, but | would suggest -
21 Q. Assuming that to be the case, if the knowledge is so
22 confined, that very few people can have accessto it,

23 could that definition that she gives - what significance
24 would you giveit.

25 A. | couldn't giveit any standing, because, essentialy,
26 it meansthat, if you turn up next week and a different
27 group of people claim a different redlity, that has a

28 similar currency. So, what | mean is, the various

29 techniques for evaluating and testing Aboriginal land
30 relationships across Australia, have grown out of this
31 dilemma. And what people have settled upon, what

32 Aborigina people have settled upon is, a system of

33 clarification of thiskind of knowledge, which hasits
34 basis in the documentation of traditionsand in the

35 establishment of models of cultural practice, which take
36 us back, often through the geneaological method, back in
37 time. But thissitsoutside that. It floats

38 essentialy, and it has been sort of captured in a
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1 butterfly net and served up in this report.
2 XXN
3 Q. Indeed, having listened to the cross-examination of you
4 by Miss Nelson and Ms Pyke, did you apprehend that they
5 were endeavouring to present to you possible links with
6 traditional tradition, asit were, that this knew
7 tradition might have.
8 A. Yes.
9 Q. Yourgected, | think, essentially rejected, their
10 attempts to show that this concept in Dr Fergi€'s
11 reports and in Professor Saunders report has any
12 links, that you were aware, with tradition, defining

13 that to mean what has happened in the past, prior to

14 March 1994.

15 A. Yes, | think, if afraction of those efforts to create

16 or look for connections, had been applied to the

17 origina reports themselves, it would be a different

18 matter.

19 Q. Can|l ask you this question about Dr Fergi€e's report.
20 It is obvioudly appropriate for aperson like Dr Fergie
21 to accept a brief abehalf of a particular body. That

22 is done by anthropologists all thetime, isit not.

23 A. ltis, | suppose, up to apoint, and the point is that,

24 it isgenerally taken as given, that the particular

25 anthropologist has expertise in that area or experience.
26 g | meant, put aside the area, | mean, CSIRO, SANTOS,
27 mining companies, hire anthropol ogists and consultants
28 in particular areas.

29 A. Yes, that'strue.

30 Q. SodotheAboriginal Legal Rights Movement, the Central
31 Australian Land Council and other Aboriginal bodies.
32 A. Yes

33 Q. | takeit that, the mere fact of employment by a party
34 with an interest, in your view, should never colour the
35 approach of the anthropol ogist.

36 A. No, it shouldn't for avariety of reasons.

37 Q. Couldyou tell uswhat those, some of those reasons are
38 please.
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A. Wéll, | suppose -

OBJECTION Miss Nelson objects.

MISS NEL SON: | don't think it goesto the issue that
is before you.

MR ABBOTT: I will put theissuefirst of all.

XXN

Q. Isit apparent to you, from reading Dr Fergi€e's report,
that she has proceeded on the basis that the secret
women's knowledge, or whatever form of the words she

uses, exists.

A. It does appear that she has and that she hasn't provided
aframework for that definition to operate within.

Q. Doyou regard it as professionally appropriate for an
anthropologist, when asked to prepare areport, on a
matter asimportant as what was being done, namely, a
report to Professor Saunders, who, in turn, had been
charged with making a report to administer in relation
to the s.10, aspect, that an anthropologist should
proceed on the basis that women's knowledge secrets,
women's knowledge exists.

CONTINUED
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OBJECTION Miss Nelson objects.

MISS NEL SON: It really doesn't matter what this
witness thinks of that proposition. It doesn't, again,
go to any of the issues before you.

MR ABBOTT: It does.

MISS NEL SON: No, it doesn't. You're asking his
opinion about how an anthropologist should approach a
report. It has absolutely nothing to do with the
matters before the commission.

MR ABBOTT: First of al, | say that Miss Nelson has
no standing to take any objection and, if it should
come, it should come -

MSPYKE: We were standing at the sametime.

MR ABBOTT: But secondly I'm asking this question,
lest it be suggested by Dr Fergie that it's entirely
appropriate, because I'll be suggesting the contrary; if
it's suggested by Dr Fergie that it's professionally
appropriate to accept a brief from ALRM, and then
proceed, without examining, or to assume the existence
of the women's business and merely set about, asit
were, encapsulating it and endeavouring to relate it to
Ngarrindjeri tradition as distinct from challenging the
first premise on which she had proceeded, that is that
it exists -

MS PYKE: With respect, these are perhaps proper
guestionsto put to Dr Fergie. | don't accept for the
moment that what Mr Abbott is saying to the witnessis
in any way correct, but the appropriate way would be to
cross-examine Dr Fergie. | meanit'sjust a premise
that | say isnot at all apparent on the face of the
report.

COMSR: Particularly as| don't know how
familiar the witnessiswith it.

MR ABBOTT: Very well, I've made my arguments. |
don't think | need to get the witnesses answer.

XXN

Q. You werereferred to "A World That Was, and it was
suggested to you that Albert Karloan, being male, was
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1 unlikely to be avery good provider of information in

2 relation to women's business, and | think the argument

3 that was being put forward in cross-examination was that
4 because he was their foremost informant, indeed | think
5 it was suggested that he and Pinkie Mack were the only

6 informants, that one could somehow put aside Berndt and
7 Berndt and their omission to record anything in the way
8 of secret sacred women's business. Did you understand
9 that to be the thrust of some of the cross-examination.

10 A. Someof it, yes.

11 MSPYKE: | expect that wasn't - if that was the

12 witness view of it, he missed the point.

13 MRABBOTT: I'm trying to do the best | can. I'm
14 only amere male.

15 XXN

16 Q. Couldyou look at p.6, in the introduction - | won't ask
17 you to read it - but | think Albert Karloan isreferred

18 to halfway down p.6, his history, his ability, his

19 intellect are all referred to on p.6.

20 A. Yes, that'strue.

21 Q. Pinkie Mack is at the bottom of p.7 of the introduction.
22 A. Yes.

23 Q. Over on p.9, the authors make it clear in these terms,

24 "Apart from Albert Karloan and Pinkie Mack, on whom we
25 were most dependent and who supplied of the bulk of the
26 data discussed in this book, we were also helped by’,

27 and follows a number of sources, many of whom are women.
28 A. Yes, and in fact another two or three women, | think,

29 are mentioned on previous pages.

30 Q. Yes. If it be MsPyke's suggestion in her eventual

31 submissions to the commissioner that one could somehow
32 put aside the Berndts book "A World That Was' as not

33 being relevant to thisissue, and their omission to

34 record in it any hint of the secret sacred women's

35 business because of the paucity of the information they

36 received or the limited number of their informants, do

37 you say that that would be appropriate from what you

38 know of their work, such a submission.



Co~Nogah~,wWNRE

4530
TN 51S
P.G. JONES XXN (MR ABBOTT)

A. A submission which didn't include references to this
book?

Q. Yes. (NOT ANSWERED)

COMSR

Q. | don't think that's the question. | understand the
submission to be that because one could conclude that
they had failed to refer in their work to the existence
of secret women's business, because of the paucity of
the knowledge of their informants. (NOT ANSWERED)

XXN

Q. Or of the paucity of the number of their informants,
would there be any substance, in your view, of such a
submission.

A. No.

Q. Indeed, you were described in the acknowledgements as
playing an important part in this, gave editorial
advice.

A. Yes.

Q. Didyou read this material, or much of their material,
in draft.

A. Yes, | read it several times. | collaborated with Dr
Dianne Carlide, who is mentioned in the introduction,
who was copy editing the manuscript in Melbourne, and
she and | corresponded, sent drafts to each other and
had long tel ephone conversations about the substance of
the book.

COMSR: Do we have to take that matter any
further.

MR ABBOTT: No.

XXN

Q. | want to ask you some further questions about the
Fergiereport. (NOT ANSWERED)

COMSR: | think I've got afairly clear idea of
what the witness attitude is to the Fergie report.
MR ABBOTT: I'm going to roll out the question

because | think he's read Dr Clarke's evidence.
COMSR: Right.
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XXN

Q. Haveyou, at my request of counsel assisting, been
supplied with a copy of Dr Clarke's evidence.

A. Yes, | have.

Q. Haveyou read Dr Clarke's evidence through.

A. Yes.

Q. Inparticular, you have read my cross-examination of Dr
Clarkein relation to Dr Fergi€e's report.

A. | haveread that, yes.

Q. First of al, generally, do you agree with the
criticismsthat Dr Clarke made of Dr Fergie's report.

12 A. Yes, | do.

13 Q. Arethereany criticismsthat he made with which you do

14 not agree.

15 A. I don'tthink so. | have put in aview dlips of paper

16 here, can | just refresh my memory on those?

17 Q. Yes. | wouldn't want to - if there are respectsin

18 which you have amendments or additionsto what Dr Clarke

19 said, would you let us know.

20 A. I think, in substantive terms, there are just a couple

21 of comments which I've made which perhaps take Dr

22 Clarke's criticisms allittle further in a couple of

23 directions, but essentially | don't have any quarrel

24 with what he said.

25 Q. If thereisanything that you think you can usefully

26 add, and | say that not in the pejorative sense, I'm

27 only conscious of the time.

28 COMSR

29 Q. Anything of significance.

30 A. Yes wdll, | just put in apiece of paper right at the

31 very beginning, p.3946, which isin reference to the

32 first page and the commissioning of the report by ALRM

33 to provide “an anthropological evaluation of the

34 significance of secret women's knowledge within

35 Aboriginal tradition to that declaration’ and | just

36 note the fact that it appears to me that in the report

37 that that actual undertaking wasn't pursued in the

38 report. Thereisno assessment or evaluation of the
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significance of secret women's knowledge within
Aboriginal tradition, nor does there appear to be, or
nor is there an application of those conceptsto the
Ngarrindjeri people, so that point perhaps wasn't made
asclearly asit could have been.

Q. You understand that Dr Fergie's responses will be, |

suggest, that thisis so monumental, this knowledge, to
Ngarrindjeri women, that it had to be kept so secret,

that that's how it eluded every hunter and gatherer in

the Ngarrindjeri ethnography field. (NOT ANSWERED)

MSPYKE: | just stand to point out that the fact
that Mr Abbott asserts that in no way meanswe are
agreeing that that iswhat Dr Fergie is going to say.

XXN

Q. "This secret knowledge for them', that isthe
Ngarrindjeri people, “Is as powerful and dangerous as
nuclear fission isin our understanding of what keeps
the cosmos running. Now to split the atom is as highly
guarded a secret in our culture asthishasbeenin
theirs. She acknowledges she made that quotein an
interview. What do you say about that theory, that the
information is so significant, that it's become so
secret, that it's eluded every investigation.

A. I think it'sessentialy insulting, | suppose, to the
Aboriginal traditions which are being examined here, to
caricature them in away which has no content, no
contact with ethnography reality or documented
tradition, and reduces the whol e thing to some
cataclysmic scenario.

COMSR: | think it'sfair to point out that Mr
Abbott appears to be pointing out from some newspaper
source, isit?

MR ABBOTT: It'san interview she gave on about 1
August 1994.

COMSR: Yes.

MR ABBOTT: It's reported in a newspaper article so
she may -

MS PYKE: IsMr Abbott going to tell us whether
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this was something told to Dr Fergie by one of the
proponents?

COMSR: I'm pointing out that one needn't

necessarily conclude that they were the precise words
used.

MR ABBOTT: These are claimed to be her wordsin

this article.

. | heard, | think it was on the 7.30 Report or some such

- it may not have been the 7.30 Report, but atelevision
interview in which she committed herself to that
interpretation, and | suppose it made me consider the
very careful compromises that Aboriginal women and men,
| suppose, have made in terms of releasing aspects of
thelir traditions into a public sphere or alegal sphere,
which involved very great compromises, and yet
ultimately, perhaps, have resulted in the protection of
particular sitesin various parts of Australia, and in
looking at those decisions and examining the decisions
that Aborigina people have made in those spheres, the
contrast can be drawn between those very careful and
considered decisions, and thiswhat | would regard as a
gross misrepresentation of Aborigina religious belief
as the structure of the society continued.

MR SMITH: That's actually Exhibit 67, that

newspaper article.

COMSR: Do you have much further to go?
CONTINUED
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MR ABBOTT: | do have some further questions, yes.
There are anumber of mattersthat | want to put, mainly
involving Dr Fergie and Dr Draper.

COMSR: | takeit it is not going to be an
analysis of the report?

MR ABBOTT: No, not a all. Itisan ex cathedra
pronouncement of Dr Draper and Fergie.

COMSR: Mr Meyer, have you any idea how long you
are likely to take?

MR MEYER: About 5 to 10 minutesif Mr Abbott

traverses the other ground | would cover.

COMSR: We have problems with witnesses, of
course.

MR ABBOTT: | think | could finish in probably half
an hour tomorrow.

XXN

Q. Did you know the daughter of Pinkie Mack.

A. No, | didn't.

Q. Dr Kartinyeri claims to have received this information,
this secret sacred women's business, from her Grandma
Sally Kartinyeri, her Auntie Rose Kropinyeri, and the
daughter of Pinkie Mack. You are aware of her clamin
that regard.

A. Yes.

Q. Have you had any contact or are you aware of the
genealogies of any of those three ladies.

A. Not in detail, no.

COMSR: Haven't we had the geneal ogies?
MR ABBOTT: Not entirely.
XXN

Q. | want to give you the claimsthat are made. We have
got Dr Kartinyeri, and she is saying she got it from
those three ladies; we have got Connie Roberts, also
perhaps one of the persons with this secret sacred
women's knowledge; Maggie Jacobs, do you know her.
A. I've met her.
Q. And Edith Rigney. The claim is made by Dr Fergiein her
report that these four women - that is, Kartinyeri,
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Roberts, Jacobs and Rigney - have had their knowledge
since their puberty.

A. Yes.

Q. | takeit that thereis, in the ethnographic sources,
some reference to knowledge being passed on at puberty
or at some stage in awoman's life.

A. Not in apackage, assuch. Thereisagradual accretion
of detail, | suppose, cultural detail.

9 Q. Isthereany story that would in any way fit in with a

10 tradition, if it existed, of the secret of the universe

11 being handed on to women entering their puberty, in the

12 Ngarrindjeri nation that is.

13 A. No. No, noneat all.

14 Q. Indeed, doesthat model fit in with Aboriginal society

15 anywherein Australia

16 A. No.

17 Q. If it existed - that is, they were given the secret of

18 the cosmos, or the secret equivalent to nuclear fission

19 in the European context - it would represent a model

20 which has no parallel in the rest of Aboriginal

21 Australia, isthat so.

22 A. That'sthe case, yes.

23 Q. Thereisaquadlification to that proposal. Dr

24 Kartinyeri has, on several occasions, publicly stated

25 that she got the stories at that age, but didn't know

26 the place that they were referrable to. So | ask you,

27 assuming that there are stories that are handed on, have

28 you any knowledge of a procedure in which that sort of

29 thing happened in Ngarrindjeri culture which were not

30 site specific, or isthat question far too wide.

31 A. Yes,itisavery broad question. Itisdifficult to

32 answer that.

33 Q. If oneassumes, and | invite you to assume, they were

34 stories about going to a place to be taught to be a

35 woman, or going to a place to abort afoetus, or going

36 to aplace to have birth, but not the place being

37 mentioned, is there any shred of Ngarrindjeri culture

oO~NOOPR_WNE
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which gives support for there being storiesin relation
to that site specific type of behaviour.

A. No. It realy comesinto the category of activities
that are undertaken on alocal basisright across the
country, and, therefore, most likely in referenceto
particular known places in the various clan estates, as
they're characterised, which characterise the whole
country - the extent of Ngarrindjeri country.

9 Q. Itispolesapart, isn't it, to suggest exclusion of men
10 during birth, menstruation or abortion, and going off to
11 an island to give birth to, to menstruate or to abort,

12 isn't it.

13 A. Itiseven more particularly problematic when you see

14 that within the evidence, the ethnographic literature,

15 there are severd references to the fact that

16 essentially it isimportant for women to keep clear of

17 water courses in those states - in those various states.

18 Q. Isityour opinion then that the Ngarrindjeri tradition

19 militates against the existence of such a counter

20 tradition.

21 A. Yes.

22 Q. Dr Kartinyeri made a claim that Mundoo Island isthe

23 burial ground and Hindmarsh Island the birthing site.

24 A. Yes.

25 Q. Again, we have not got the male and femaleness. We have

26 got birth and death being related to site specific. Is

27 there any support for that view.

28 A. No. Thereisno support for that view, no. Infact,
29 there is early documentation in a Book of Reminiscences
30 by afellow called George Snell, published in the 1980s
31 but actually written in the 1850s | think, which suggest
32 that there was alarge burial ground at Goolwa on the
33 foreshore which was extensively used in this period.
34 So, athough thereis also documentation of Hindmarsh
35 Island perhaps and Mundoo Island being burial sites, so
36 are agreat many other localities throughout the
37 Ngarrindjeri region, and, in fact, it appearsto be the
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case that burial grounds existed in amost every section
of the Ngarrindjeri region.

Q. Indeed, taking Hindmarsh and Mundoo Islands, it would be
fair to say, would it not, that burial sites and
occupational middens occur amost with equal frequency
on both.

A. Yes. | mean, the region is acknowledged to have been
one of the most densely populated regions of Aboriginal
Australia, and thiswas a fact commented upon by various

explorers passing through the territory, from Sturt
onwards, and in al cases the explorers encountered
mixed groups of men and women.

Q. Again, the historical records do not in any way indicate
that Mundoo Island was male and Hindmarsh Island female,
or there were female sites on Hindmarsh Island and male
sites on Mundoo Island.

A. That's correct.

18 Q. I think you are aware of the historical records that

indicate that Aboriginal people walked from Hindmarsh

Island to the mainland - walked in the sense of waded

across the channels - in times of drought.

22 A. | couldn't -

Q. | am not asking you to locate them, but | think thereis
references to that, is there not.

25 A. | couldn't confirm that, no.

Q. Inany event, isthere anything in Ngarrindjeri culture
that might be something in aid of a concept that it was
somehow wrong or would drastically affect the spiritual

29 or cultural identity or reproduction to join, in the
20th century, an island to a mainland.

A. No. Infact - well, | mean, it isthe case that
Tindale's map of the Coorong, for example, shows several
crossing places which were perhaps from one side of the
peninsulato the other, where people could wade across
at certain times, and it is quite clear that there were
no cultural imperatives against doing that kind of
thing.
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1 Q. Torangeeven further afield, isthere anything in

2 Ngarrindjeri culture that you are aware of, until March

3 1994, that somehow the waters around Hindmarsh 1sland
4 and the Murray Mouth were referrable to Ngarrindjeri

5 women's sterility or fertility.

6 A. Noneat all.

7 Q. And that parting those waters, or going across them with
8 abridge, or putting a connection between the waters,

9 would somehow destroy the reproductive facilities and

10 render them sterile. Isthere any support for that.

11 A. No, no support.

12 ADJOURNED 4.57 P.M. TO TUESDAY, 24 OCTOBER 1995 AT 9.30 A.M.






