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RESUMING 9.36 A.M.
MR SMITH CALLS
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MR ABBOTT:

NEALE DRAPER SWORN
Before Mr Draper commences his evidence,

| doubt whether 1 will be able to complete my
cross-examination of him. Indeed, thereis so much
material that he refersto that is not produced, that it
|eaves one wondering where to start preparing for
cross-examination. If you have read his statement, you
will seethat a proposition is put, and then he refers
to work he has done in other part of Australia as
support for that proposition. The source materials are
not made available. One can hardly test his adherence
to a proposition on the basis of work done in other
areas when that work is not made available. | assume
that Dr Draper has al that source material, but | ask
that he start making it available at the outset so that
we can commence reading it.

COMSR: Perhaps if you could enquire of his
counsel.
MR ABBOTT: I'm just saying, just flagging at the

outset, that | will not bein a position to commence any
cross-examination of Dr Draper until I've had the
opportunity of studying the material on which he bases
his assumptions, and refer it to an expert for advice.

In the case of my clients, everyone had weeksto prepare
for cross-examination, and overnight, given the claims
made by this witness and the scanty evidence produced to
support such claims, it merely being in the form of
anecdotal material based on hisinvestigationsin other
areas, makes it impossible for me to commence
Cross-examination.
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1 COMSR: Dr Draper of courseis herefrom
Queensland, | understand.

A. That is correct.

MR ABBOTT: If all he can dois stay until Friday,
he'll have to come back.

COMSR: In any case, | note what you're saying
about that. 1t may be that there is some, at least, of
that material available, Dr Draper.

9 A. Asmogt, | suspect most of what isbeing referred to are

10 the results of direct field work with people and

11 situations which are specificaly stated not to have

12 been written down, the sources for that are myself and

13 the Aboriginal traditional owners concerned, and in at

14 least one case it's been noted that they are willing to

15 appear, if necessary.

16 MRABBOTT: WEéll, perhaps Mr Smith can go through it

17 and find out what there is by way of written report.

O~NobhwnN

18 COMSR: Perhaps as Dr Draper is taken through
19 his evidence.
20 MR ABBOTT: Yes. | wasn't aware that none of this

21 material was - mogt, if not al of thismaterial is

22 unrecorded, but there must have been areport produced.
23 | mean herefersto hiswork. Could | give your Honour
24 but an example? On p.6 of his statement line four, "A
25 good example of this processiswhat happened to', and
26 the rest of that page, and then down the bottom of that
27 page, "A couple of yearslater', and al the next page

28 is another example, and then at the bottom of p.7, It
29 can therefore be seen’, and then on p.8, | have been
30 involved in similar situations with', "An example of how

31 difficult this can get', and so on and so forth, all the

32 way down the bottom of p.8. If none of that has been
33 recorded in any way shape or form, and | doubt that

34 because there had to have been areport, | would want to
35 see the source material before | cross-examined on that
36 sort of claim, otherwise it should not be received as

37 evidence.

38 MR SMITH: | suggest thiscourse- and it is
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correct that | have produced to counsd al | have
obtained thus far from Mr Draper and hislegal
representative, Mr Steele - | suggest we go asfar aswe
can, and I'd invite people to cross-examine Dr Draper to
the extent that they can. For instance, if thereis

some document that supports a proposition, if it can be
identified, I'll deal with that through Mr Steele and
hisclient. If it'sunavailable or for some reason

can't be produced, I'll deal with counsel about it.

MR ABBOTT: I'm obliged.

MR SMITH: It'sthe best I've been ableto do in
the time allowed.

COMSR: Yes. You'retalking about -

MR SMITH: | accept that counsel have virtually

just had overnight to consider the focus statement of
the documents. To some extent Dr Draper'srolein this
matter is canvassed in the DOSAA documents which
everyone has, but | accept that they don't deal

primarily with his statement.

MR ABBOTT: While we're on that topic, may | enquire
the progress of Dr Fergie's statement? | assume, in
view of the fact that this witness has to return to
Queendand on Friday night, that Saturday will be the
date for Dr Fergie. If that isso, | would like more
than just Friday night to consider her statement.

COMSR: Yes. | understood that Dr Fergie's
statement will be available today sometime.
MS PYKE: | said today or tomorrow morning. It's

more likely to be tomorrow morning than by 5 o'clock
today, but well produce her statement tomorrow morning
and she will be available.

MR ABBOTT: Could | ask also that there be an answer
to the subpoena, and that is her field notes, her
notebooks and her diaries.

MSPYKE: There will be an answer to the subpoena
wherein Dr Fergie will produce in accordance with the
supboenaes.

MR ABBOTT: I've heard a disquieting rumour that
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they have been handed over to the ALRM.
MS PYKE: | don't know where he gets these rumours
and bits and pieces from. Perhaps heisgot amole.
COMSR
Q. Perhapsif | could just make this enquiry of you before
we begin; I've put a suppression order on your statement
because | wasn't certain to the extent to which there
may be information in it which should not be reveal ed.
I haven't myself gleaned that there is any, but perhaps
10 you could enlighten me.
11 A. My understanding of the matter - and | have on some
12 specific points with respect to that matter, | have made
13 enquiries of Aboriginal people who are responsible for
14 that kind of information, both within the Lower Murray
15 region and outside - | have taken the greatest care |
16 can to see that there are no matters there where

©Coo~NoOUITR~AWNE

17 information crossesthat line. It istrue that there
18 maybe some topics which are mentioned but not described
19 in detail which could cause discomfort to some

20 Aboriginal people, and | would suggest -

21 Q. If they were pursued, do you mean, in detail.

22 A. Perhapsthe very mention of some topics may be upsetting
23 to some people. If that's the case, then | would urge

24 people not to listen but | have, to the best of my

25 knowledge, and | have been assured to this stage that

26 the contents of the statement do not cross that line.

27 However, of course, discussion of certain site records
28 and reports confidential under the Aboriginal Heritage

29 Act would, | expect, have publication restrictions.

30 Q. Youwould flag that to usif you consider that an answer
31 might involve such a difficulty.

32 A. I would certainly do that.

33 MRSMITH: When | come to the question of the draft
34 site card and a detailed discussion of the report of 29

35 April, which is aready an exhibit, we'll pause and

36 consider the position then.

37 COMSR: Y es, because at some stage, Dr Draper, |
38 will be asking whether or not any of this material need
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be the subject of suppression orders.

EXAMINATION BY MR SMITH

Q. | think you describe yourself as an anthropol ogist,
archaeologist and educator, isthat correct.

A. That seemsto be an apt description, yes.

Q. 1 won't go through your qualifications because your
statement does that adequately, but | think in you began
working in connection with, if you like, the question of
the Hindmarsh Idland developments and the Hindmarsh

Island Bridge, you touched on that when you were in the
Aboriginal Heritage Branch of the Department of
Environment and Planning, isthat right.

A. That's correct.

Q. Infact, you were very much involved in acting in your
capacity as the government archaeologist in connection

16 with that matter right throughout, if you like, from

17 about 1988 through to almost the present time, is that

18 right.

19 A. That's correct, yes.

20 Q. I think you've provided to this commission a statement

21 of your involvement and setting out of your views,

22 together with some attached documents. Looking at

23 Exhibit 233, | think that exhibit is, first of al, your

24 statement, is that right.

25 A. That's correct.

26 Q. Attached to that statement is, first of all, Exhibit

27 233A, asummary of a proofing of you by a Crown Law

28 officer on 28 July 1994, 29 July 1949, and 4 and 5

29 August 1994.

30 A. Yes

31 Q. Thenthethird bundle, which is marked Exhibit 233B, is

32 attached documentation which is alluded to in your

33 statement, including your curriculum vitae.

34 A. That's correct.

35 Q. Ijust want you to identify the structure of your report

36 to commence with. | think it's correct that from

37 pp.1-12 you set out for us your qualifications, your

38 experience, and what | suggest to you is a commentary on

el P
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the significant aspects of Aboriginal culture, being in
particular matters relating to the disclosure of
cultural tradition or confidences and secret
information. Would you agree with that.
A. Yes
Q. Then the next section, p.12 onto p.20 is, asthe
heading sets out, an "Anthropological Summary of the
Ngarrindjeri Cultural Perspective of the Issue'.
A. That's correct.
10 Q. By that, what do you mean exactly.
11 A. Wadll, it'sobvious not directly a Ngarrindjeri cultural
12 perspective as I'm not an Ngarrindjeri person, but | am
13 an anthropologist who has, in this specific and quite
14 distinctive context, worked with those people, and |
15 have attempted here to give an anthropol ogical summary,
16 as | understand it as an anthropologist, of the
17 Ngarrindjeri cultural perspective, their overall
18 approach to thisissue and to this kind of issue.
19 Q. Isthen what takes place in those pagesin fact an
20 application of the principles, if you like, that you've
21 discussed in the previous section on Ngarrindjeri
22 culture.
23 A. That's correct.
24 Q. Pp.20-29 you have headed "Previous Literature', and
25 indeed in that area, you talk about some of the
26 ethnographers and, in particular, you refer in detail to
27 the journals of Norman Tindale, don't you.
28 A. That'scorrect, yes.
29 Q. Then on pp.29-61 isanarrative of eventsin which you
30 intersperse your views as an archaeol ogist and
31 anthropologist of what is happening, is that right.
32 A. It'sahistory of events of which | had some part or
33 some direct knowledge through this matter, yes.
34 Q. | want to ask you some questions in each of those areas.
35 First of al, in the area of your commentary on the
36 significant aspects of Aborigina culture, and in
37 particular asto divulgence of cultural traditions,
38 confidences and secrets, you've talked about your

ooo~NouThWNE
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general experience of Aboriginal culturein other
places, haven't you, that isin places other than the
lower River Murray.

A. I've provided germane examples from my own
anthropological field experience, which are often from
other regions, yes.

Q. From, for instance, Roxby Downs, the Flinders Ranges,
for instance, you talk about, where you've worked.

A. Yes.

Q. You, | think, worked with the Kokatha people. They are
peoples that hail from near the Roxby Downs area, is
that right.

A. The Woomeraregion generally, yes.

14 Q. Arandapeople.

A. Yes.

Q. Where are they from.

A. The Aranda people are from north-east to north central
South Australiainto the Territory, in this case
referring to Aranda people who have come down and are
doing things together with K okatha people in that part

21 of the country that we have just mentioned, together.

22 CONTINUED

mSREbEBowovwourwNhrE
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1 Q. Ithink you then, at the top of p.8, for instance, talk

2 about the Arkaroo Rock and Chambers Gorge, aswell as
3 Willaroo Lagoon. Arethey areasin the Flinders Ranges.
4 A. Willaroo Lagoon isthe other side of Lake Torrens, so it
5 is part of the Kokathawork, and Chambers Gorge arein
6 the Flinders Ranges, yes.

7 Q. Thiswaswork you did whilst you were a government
8 employee in the Aborigina Heritage Branch, isthat

9 right.

10 A. Yes. Thisiswork done as part of my dutiesin the
11 administration of the Aboriginal Heritage Act asan

12 inspector under the Act, in the Aborigina Heritage

13 Branch of the Department of Environment and Planning,
14 and then within the - it has changed names afew times -
15 Resource Conservation Branch, asit was once known,
16 within the national branch in the same department, and
17 then last of al for the Department of State Aboriginal

18 Affairs.

19 Q. Canl takeyou then to p.12 of your statement, Exhibit
20 233, where you move to a consideration of Ngarrindjeri
21 culture, Aboriginal culture. Isit the case that you

22 take the position that there isa common core of culture
23 relating to say secrecy and divulgence of confidential

24 information which runs through all the Aboriginal

25 communities, or most of them in Australia. Perhaps|
26 could make the question more definitive. The thrust of
27 my question is. Do you say or do you accept - if itis
28 S0 - that the Lower Murray Aboriginal communities, and
29 in particular the Ngarrindjeri community, is distinctive
30 in any way from other communities that you've

31 encountered, other Aboriginal communities.

32 A. Every Aborigina community that | have directly

33 encountered, worked with, read about, is distinctivein
34 someways. Thereisadistinctive landscape, a

35 distinctive cultural expression in each particular

36 region of the country, but there are some aspects of the
37 organisational framework of regional and local

38 Aboriginal cultures which are common, yes.
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Q. You are aware of the assertions that have been made in

thisinquiry by say Mr Philip Jones, Dr Philip Clarke,
and, indeed, in the Berndt book “The World that Was, as
to the quality of distinctiveness of the Ngarrindjeri

people, the Yaraldi people, in comparison to the
Aboriginal peoples of the balance of Australia. Do you
accept that, or do you make some qualification to it.

A. | am certainly aware of the Berndts thesisin that

regard, and | am generally aware of the positions put by
Mr Jones and Dr Clarke, though | haven't exhaustively
been through their evidence. | could not agree with the
detail of their position asit is stated. | do not

believe that the facts support that conclusion, aswe
know it.

Q. What are you focusing there in particular. What isit

you take issue with.

A. Thefeature of cultura distinctivenessthat is claimed

with which | cannot agree because the facts do not
indicate it and the Aboriginal people concerned do not
indicate it, is that Ngarrindjeri culture - which we
would taketo include Y araldi, asin the Berndt book;
and Tanganekald and Ramindjeri, which are the specific
traditional clan areas for Hindmarsh Island and Goolwa -
the part that | have a problem with is that these are
digtinctive in that they do not, contrary to the rest of

the continent, have: (@) confidential cultural

traditions; and (b), in the same context, a separation

at some level by gender of cultural knowledge and
cultural responsibilities.

Q. Ingenera terms, | think it is asserted by Dr Clarke

and Mr Jones, and they claim to have support for thisin
the Berndts work, that the literature shows an
inter-penetration of men's and women's business in the
Lower River Murray in contra distinction to most of the
other Aboriginal communitiesin Australia. Do you take
issue with that.

A. Itisavery Freudian term. That statement does not

state adistinction. For there to be a coherent culture
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1 involving males and females and their offspring, there
2 must be some points of contact, some points of overlap,
3 some common points of reference, even where there are
4 gender separate responsibilities. That's obviousin any
5 human culture.

6 COMSR

7 Q. Doesitfollow that if there are gender separate

8 responsibilities, that they're necessarily secret.

9 A. Not asaconsequence of that statement. Certainly there
10 are, in every human society, separate gender roles,

11 information, responsibilities, that may or may not be

12 confidential.

13 XN

14 Q. Theother point of distinctivenessthat is made about
15 the Lower River Murray is that the secrecy and

16 sacredness, if you like, of some aspects of their

17 cultural beliefsis minimal in comparison to other

18 areas. Do you take issue with that.

19 A. Yes | do. Itisconsistent, in my experience, with

20 other regional Aborigina cultures within southern and
21 eastern Austraia, in particular, which isthe

22 geographic and cultural province of the continent of

23 which it forms a part.

24 Q. But distinctive from say desert cultures.

25 A. Yes inaway, given that regional Aborigina cultures
26 reflect an interaction in each case of people with a

27 specific environmental context, and given that the

28 desert is environmentally quite different from the

29 coast, forest, river estuaries, and that the character

30 of environment is very much reflected in the expression
31 of Aboriginal culture, then they are distinctive to that

32 regard, and many of the distinctions, in my opinion,

33 refer to those differences.

34 Q. Onemore matter on that topic. It has been said in this
35 inquiry by Mr Jones and Dr Clarke, and | don't think
36 vigorously contested by any other witness, that thereis
37 one dominant mythological ancestor whoisamale,

38 Ngurunderi, and thisis again a point of difference
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between their culture - that is, the culture of the

Lower Murray Aboriginals - in comparison to cultures say
north of the Mt Lofty Ranges. Do you seethat asa

point of distinction.

A. No, | don't.
Q. Do you accept that there is one dominant male ancestor,

one dominant Dreaming.

A. Please allow meto answer that in adightly oblique

fashion. Thereis certainly in the public domain a
dominant or a- yes, that word will do - male ancestor,
Ngurunderi. At the sametime, | would say to you that
at the core of any regional Aborigina cultura
tradition is the cultural account - always, in my
experience, fairly confidential - of the creation not
only of the landscape, of plants, of animals and people,
but also of gender itself. So gender is something the
ancestors create while they were about creating the
world and people and all of the other things. | am
reluctant to take that matter further in detail.

Q. Do you say there are other significant Dreamingsin that

areq, in the lower -

A. There certainly are other significant Dreamings, because

there has to be a network of cultural creation for there
to be the cultural landscape perceived in and lived in

by Aboriginal people. | think what you are getting at
is- | am saying to you that there are non-public or
confidential attributes to the publicly known Dreamings.

MR ABBOTT: | wonder if counsel assisting could

elicit where we could obtain information about these
other significant Dreamings. Otherwisg, if | ask the
guestion tomorrow, or whenever, | am then told it will
take another day to get the documentation. So | ask
that we get chapter and verse as we go along so we can
set in motion getting the documentation.

XN
Q. Weknow about Ngurunderi and there are articles

published about Ngurunderi as well asin other places
beyond the Berndt book, aren't there.
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A. Yes, there are.

Q. What about the other Dreamings, the other significant
Dreamings, are they the subject of any publications.

A. The public versions or published versions, of course,

OCONOOINAWN PR

have been referred to. They appear in publications by
the Berndts, by Norman Tindale, within the Tindale
Journals, et cetera, the public versions.

Q. Arewe coming to those in amoment when you refer to the

literature.

A. Ingeneral.
Q. The other Dreamings you mentioned in the Berndts, can

you identify that in the Berndts work.

A. Obviously confidential secret, if you like, information

about Dreamings which have a public version are, by
definition, secret. They have not, to my knowledge,
ever been written down. Thisisamatter of living
texts, if you like. So the way one approachesthoseis
to ask the custodians of that information. Whether they
will tell you or not is an entirely different matter.

So | would suggest that the textss referred to by Mr
Abbott, to which - well, in this case, to whom one
refers those questions, are those Ngarrindjeri elders
who are responsible for them, some of whom | believe you
will be calling before the end of - | can, at the
appropriate occasion, refer you to those people.

MR ABBOTT: Dr Draper has misunderstood. | accept

that there may be Dreamings which are - | accept, asa
proposition, people may claim to have Dreamings, but |
need, so that we can go to our experts, to ascertain
whether his claim of other significant Dreamings has any
validity at all, areference to what Dreamings heis
talking about, even in their public version, and which
onesin Tindal€'s notes and Berndt and Berndt heis
referring to. Albeit there may be an expanded and
secret version claimed by him to be passed on orally by
the elders, it is not good enough for him to say "Find

it in Berndt and Berndt'. That islike, as may have
happened to your Honour, when you ask counsel for a
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case, you aretold it isin Archibold.

COMSR
Q. Perhapswe might go around it thisway. To the extent

that you rely on any of the published materia in
support of the proposition, are you able to identify the
passages that you rely on in say Berndt, Tindale or the
Tindale Journals.

A. Totheextent that | rely on written information in any

detail here, it is specified in my statement.

MR ABBOTT: Itisnot. Thereisno referenceto the

other significant Dreamings.

COMSR
Q. Perhapsyou are ableto just pinpoint it for usthen. |

think Mr Abbott's concern is that unless he knows what
you are referring to now, he won't have time to -

A. Mr Abbott has spoken to other significant Dreamings. |

think he has misunderstood. | have said that there are
other aspects which lie beyond or beneath what is
publicly known about Ngurunderi, in particular, which
IS, | believe, what Mr Smith was asking me about at the
time, of which | am aware, but | cannot talk about that
toyou. That would have to be asked of the senior
Ngarrindjeri elders. | would suggest, with Ngurunderi,
that you start with the senior men, and that your
anthropol ogists would have to do - to evaluate it - what
| have done, and that isget it - if you will excuse the
phrase - from the horse's mouth. Except, of course, |
wasn't going asking. | wasin an assessment situation
where that information was offered. So | cannot predict
what the response will be.

MR ABBOTT: The witness used the expression “other

significant Dreamings when asked by counsel assisting,
whether he accepted that Ngurunderi was the prime
dreaming that was known. He said there were other
significant Dreamings. He then said they had a public
form and a secret form, that is, the oral tradition

form. He said they were publicly published in part.

All I want isthe reference to the publicly published in
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part aspects of what he says are the other significant
Dreamings. Hiswords, not mine.
COMSR
Q. Tothe extent that you rely on any passages in Berndt or
Tindale or some other journal, in support of what you
put up as the publicly available aspects of it, could
you identify those.
A. The publicly available aspects of Ngarrindjeri
Dreamings, with respect, are those that have been
published in the Berndts book, in Tindale's field maps
and journals, in particular. | do not obvioudy - | may
be misunderstanding this, but | do not rely on published
information about unpublished cultura traditions -
aspects of cultural traditions. |1 am not sure whether
you are saying to me: are there cluesthere or not. |
have talked - some of that is contained in my statement.
Y ou have lost me.
CONTINUED
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1 Q. | may be having difficulty following you here. Because
2 you have mentioned those publications, | take it there

3 Is something in those publications which you rely on, to
4 some extent. Areyou ableto pinpoint, | think iswhat

5 Mr Abbott is saying, where the passages appear in those
6 publications.

7 A. | donot know what passages Mr Abbott is referring to.
8 Obviously there are more passages in published documents
9 about unpublished information pertaining to those

10 topics. Thetopicsarethere. One can look at Berndts
11 1940 in Oceaniafor an account of Ngurunderi. One can
12 look in Tindale's southeast of South Australiafield

13 journalsfor alot of other information with regard to

14 Ngurunderi, including | guess one passage which is

15 referenced in my statement, which does take Ngurunderi
16 into thisrealm, yes. It isone that has already been

17 quoted by Dr Clarke, in fact, in his statement. | will

18 find that one now, if you like.

19 Q. Yes, tothe extent that you rely on them. You see,

20 another person might go to that publication and think

21 that they have got the passage you relied on, whereas,
22 in fact, you might be relying on something entirely

23 different. That'swhy | think, if you are ableto

24 identify -

25 A. Thisisall sovague. | don't really know what he

26 wants, unlessit is agreat bibliography of what is

27 there. Obvioudly for information that has not been

28 recorded in writing by anthropol ogists or ethnographers,
29 | am not relying on written records, but direct

30 anthropological field work with Aboriginal traditional

31 owners.

32 Q. | appreciate that.

33 A. With corroboration of some aspects. And | have given
34 some clear examplesin my statement from, for instance,
35 Norman Tindale's field notes or statements contained in
36 publications by the Berndts. It isnot exhaustive, but

37 itisillustrative | think.

38 Q. Whereaboutswill we be able to find that.
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1 A. Thesection of my statement that, in fact, deals with

2 it.

3 MRSMITH: P.20 onwards.

4 A. Thesection called "Previous Literature', in fact, would
5 be agood starting place, | think. | would be very

6 happy to deal with specific questions as | understand

7 them as well as possible on literature.

8 XN

9 Q. Canl ask you then, | was questioning you about

10 Ngurunderi.

11 A. Yes.

12 Q. And suggesting Ngurunderi was the dominant mythology
13 dreaming ancestor for the Ngarrindjeri people. Did you
14 agree with that as a basic proposition. Not necessarily
15 excluding other dreamings, but do you agree that that is
16 the dominant ancestor, Ngurunderi.

17 A. Yes, | do.

18 Q. Do you say then that there are other dreamings and if
19 you want to define that do so, that have application in
20 the culture of the Ngarrindjeri people.

21 A. Certainly there are. We have, for instance, Condoley
22 the whale who, in his adventures, | suppose, with the
23 sharks who stole his fire was responsible for creating
24 the Hindmarsh River/Inman River area of the Encounter
25 Bay coast and hinterland.

26 Q. Ishementioned in the literature, isthat mentioned in
27 the literature.

28 A. | amsureyou will find it mentioned in Berndt and there
29 is areasonably detailed account from Clarence Long and
30 Reuben Walker in Tindale's southeast journals, as well.
31 So, yes, these are a matter of public record. There are
32 many Ngarrindjeri dreamings | have heard referred to in
33 this Commission from the literature which involve

34 creation of cultural lore, custom, tradition and parts

35 of the Lower Murray/Encounter Bay landscape.

36 Q. You define the dreaming as what then exactly.

37 A. A dreamingisan account of cultural creation by

38 ancestors of apeople. So, in the case of the



4863
KC54C
N. DRAPER XN (MR SMITH)

Ngarrindjeri people, their dreamings are those accounts,
those cultural traditions which are made up of customs,
observances, beliefs, oral histories, references within
their culture and the landscape for those things that
describe how they came to be. How they came to have the
lore and customs they have and how their world came to
be the way that it was. Every human culture has an
equivalent of some sort.

Q. Can| cometo the part of your statement dealing with
literature there. |1 ask you to go to p.20.

A. Yes.

Q. Youimmediately say "I do not accept that there are no
written references to confidential cultural traditions
among the Ngarrindjeri in ethnographic text."” And you
make the point that you contend there are clear
references. And you later refer, in particular, to
Tindale. Isthat what you draw from Tindale. Those
journal references, or perhaps | will refer you or take
you to them one by one.

A. Okay.

Q. You have dready identified that bundle | have just
handed to you as journal references to which you refer
in this section of your statement.

A. That is correct.

MR SMITH: Perhaps, at this stage, | will tender a
copy for the Inquiry.

COMSR: Counsel don't have a copy?

MR SMITH: Y es, they do now.

EXHIBIT 233C Extracts from journals of Norman Tindale

tendered by Mr Smith. Admitted.

COMSR: What is the status of those journals,
public?

MR SMITH: | think we take the view that you should
restrict them on the same basis as you do ordinary
exhibits.

XN

Q. Perhaps| will ask you, some of the material to which
you are now going to speak about in connection with
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these journals, isthat confidential material which
ought to be excluded from the public domain.

A. Thesejournasare held in the South Australian Museum.
They are, | understand, still being reviewed. So, their
status by the museum is probably undetermined. | have
checked with a couple of Ngarrindjeri Elders about this
particular topic. It is my understanding that, as my
statement says, these are references to the existence of
secret cultural traditions, if you like. They are not

descriptions of those traditions. So, if the mention of

the existence of those traditions caused discomfort to
particular persons, then it would probably be best for
them not to listen, but | do not believe that thisis,
initself, culturally confidential information that

would come under s.35 of the Aboriginal Heritage Act, to
the best of my knowledge.

COMSR: Exhibit 233C is at present subject to
some restrictions as to confidentiality, which | propose
to review at the end of thiswitness's evidence, in any
case.

XN

Q. Just dealing with them all as awhole now, the journals,
which are volume 1, p.245. Volume 2, p.151, that's
right, isn't it. Volume 2, p.207 to p.209. And volume

2, p.214.

A. Theseare, yes.

Q. Thenonemorel think.

A. Thereisone more, yes.

Q. And volume 2, p.223.

A. Those are the references | have indicated, yes.

Q. Youdraw from those what conclusion in the context of
your evidence.

A. These extracts from the Tindale journals as examplesin
this section of my statement indicate the existencein
the memories of senior Lower Murray informantsin the
1930sto Norman Tindale. Those referencesindicate
here, asthey do in other places, the existence of
cultural knowledge that is not generally available
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through the community and cultural knowledge and
responsibilities that are restricted according to
gender. In other words, these are references that
indicate in passing the existence of a confidential and,
to some degree, gender specific realm of cultural
tradition among the peoples of the Lower Murray.

Q. If that isthe case, shouldn't we be closing the hearing

for fear of a breach of s.35.

9 A. Asl said, these are indications of the existence of

such traditions. These are not descriptions of these
traditions, because they were asecret. So people, ina
sense, mentioned some things in passing, which are
symtomatic, which are indicative of the existence of
those things. Such as, for instance, the ancestral
landscape of the Lower Murray is not described by the
Berndts, to use adifferent example, but some place
names, which refer to that large scale conjunction, if
you like, of cultural ancestral body are. So, these are
referencesin passing. They do not, to the best of my
knowledge and the checking | have done, with
Ngarrindjeri Elders, actually go into the description of
matters which would cause that kind of problem. But |
obviousdly haveto leave it to the discretion of the
Commission, finaly.

COMSR
Q. Onceitispublicly known that there is a secret

business relating to some aspect of Aboriginal culture,
isthe fact that such a secret exists, once it becomes
public, no longer secret information.

A. No, what happens then is the best way to keep a secret

isfor people not to be aware that there is a secret.

Q. Once everyone knows thereis a secret -
A. Once people know that there is a secret, then they tend

to pursue you relentlesdly to tell it to them, whichis
avery important fact to keep in mind in this matter.
Because it is my opinion, based on my professional
opinion, based on my field work, that it is exactly what
we are dealing with. That it has been fineup to a
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point, because people, anthropologists, appear to have
been spared knowing there are secrets that they didn't
know. And, while they didn't know, they didn't ask very
hard. And, now that it has been stated, they seem to
either want to refute it or drag it out and learn all

about it, which is, of course, not the wish of

Aboriginal people, because, in order to maintain the
integrity of those traditions, that secrecy is part of

that integrity.

Q. Yes, but, once that secrecy has gone, once the cloak of
secrecy has been lifted and people know thereisa
secret - now, going no further than that - the fact that
thereis a secret having been disclosed, it is no longer
secret information that there is a secret.

A. That's correct. And obviously inthiscasel would
assume that, as a considerable number of senior
Ngarrindjeri Elders have stated publicly that there are
secrets, that there are confidential cultural
traditions, then, yes, the cat is out of the bag on that
one. So that is part of the reason that | would
consider that we are okay here, because it has aready
been said, or we wouldn't be in this room right now |
presume.

Q. And, to the extent that anything that has been publicly
stated by Aboriginal Elders gives some inkling asto
what the secret may be, isthat itself information to
that extent which isno longer secret.

A. Asan anthropologist | would have to say to you that, on
a case-by-case basis, one should ask the Aboriginal
custodians of that information that question. | am
saying that there are too many possibilities there,
depending on which bit of information is said by whom,
inwhat context. That isvery difficult to know. |
expect that it must in reality be the case to some
degree that, once a part of that is spoken, then to that
degreeit hasbeen reveded. Itisavailable.

Q. But no further you are saying.

A. But, yes, alwaysit isjust to the degree that the
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1 people responsible have, if you like, admitted the

2 existence or the nature of the cultura information

3 concerned.

4 XN

5 Q. Just so we understand, can | start by just using one

6 example. Can| go to the journal reference volume 2,

7 p.223. Do you have that.

8 A. | havethat reference, yes.

9 Q. Thatistheinterview, asyou say in your statement,

10 with Milerum in 1937 about Ngurunderi.

11 A. That'scorrect.

12 Q. Going to p.233 then, the actual source document, you
13 guote out of that in your statement the notes under the
14 heading "Ngurunderi'. Would you read that into the

15 record for us.

16 COMSR: What are we reading?

17 MR SMITH: No, there is nothing here that is

18 troublesome. It isp.223, whichisthelast pagein the
19 bundle.

20 XN

21 Q. Itisreproduced inyour statement, isit not.

22 A. ltis.

23 MR SMITH: At p.24.

24 COMSR

25 Q. Andthereisno problem with that.

26 A. | would be happy to read that paragraph. Before reading
27 it I would simply say to any Aboriginal people who might
28 be concerned that it mentions the - it smply mentions
29 the existence and origin of the making of doctors and
30 the existence of doctorsin Ngarrindjeri culture. And |
31 might just pause for aminute before | read it in case

32 anyone doesn't just want to hear that mentioned.

33 XN

34 Q. Youdon'thavetoreadit. | won't make you do that.
35 It isthere for everybody to see. You have gone to that
36 journal page to demonstrate what exactly. What do you
37 say we should draw from there.

38 A. Thereareanumber of thingsthat one should clearly be
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ableto draw fromit. Oneisthat we have here, from an
impeccable Aboriginal source, some details about the
ancestor Ngurunderi which are not contained in the, if
you like, geographic creation narrative associated with
the Ngurunderi dreaming track that has been published.
So that'sitsfirst thing. In other words, hereis
something that was, yes, written down in 1934 and has
only just basically come back home recently after Norman
Tindaledied. Itiscertainly an aspect of Ngurunderi

and hisrolein the creation of Ngarrindjeri culture

which to my knowledge certainly is not prominent in that

public record.
13 CONTINUED
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It refersto things that we would be familiar with, from
the published version, Ngurunderi looking back at Victor
Harbor on the places he created, the fish and places for
fishing he had created, how he taught people how to
catch fish. In other words, the sorts of elements that
one expects from a dominant or major creation ancestor
in Aboriginal Australia. It goes on then with avery
significant sentence which says that Ngurunderi was the
one that brought us doctor corroborees and sacred
corroborees on the nature of and creation of Aboriginal
doctors, particularly in southern and eastern Australia.
And the fact that, thisis about 85%, at a rough guess,
tied up with confidential cultural traditions. | refer

you to the book by A.P. Elkin "Aboriginal Men of High
Degree." | would also point out that, there are many
references from this region and throughout southern and
eastern Australia to the coexistence, if you like, of

male and female Aboriginal doctors. But Elkin deals
almost exclusively with male doctors because, the
informants to which he had access, who would speak to
him on the matter, were male, so he restricts his book
mainly to males. But, there are many statements,
including one here from Tindale, in Tindale about that.
So, you can take it further there. But, heisbasically
saying, thisis where this came from, from Ngurunderi
at the ceremonies. | refer that to the previous

sentence, the doctor corroborees, at the ceremonies
which were Narambi or secret. And | make the point in
my statement that it is clear, from the use of that

word by Clarence Long, who isreferred to here as
Milerum throughout the Tindale journals, that it has

or that word means, either/or, or both, secret and/or
sacred. Itisnoted that at the ceremonies which were
secret/sacred, Narambi - which | don't pronounce very
well - only afew old women were allowed to be present,
the others being excluded. Sothisis, asfar asthat
goes, avery straight forward reference to secret sacred
ceremonies. In thiscase, involving, becauseit is
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coming from amaleinformant, it isto do with the
corroborees for the initiation, conferral, there are a

number of words one might use for male doctors, because
it isamale informant, with afew senior women present.
And, | think that, thereis, as| have said, thisis

most likely that the senior women present are those

same few old women to whom Rueben Walker refers as being
the female doctors, and people who, in some cultural
respects, had power over the senior men. And, | would
10 suggest to you that, it is very probable, in fact, itis

11 almost certain, that that would be who those few old

12 women were, if they were at a ceremony to do with

13 Aboriginal doctors, they were probably doctors

14 themselves. We don't actually hear, in this, anything

15 about ceremonies for the female corollary of this

16 because the informant is aman.

17 Q. But, certainly, the fact of this occurrence isthe

18 subject of publication, isn'tit. For instance, itis

19 cavnassed in the Berndts'.

20 A. The Berndts mention doctors without anybody wondering
21 how they got to be doctors, what that involved, awhole
22 range of things and, the degree to which the status and

23 character of Aboriginal doctorsis congruent throughout
24 Aboriginal Australia, can be ascertained, | think, to a

25 considerable degree by reference to Elkin. The Berndts
26 do not go into detail on that matter. But, certainly,

27 yes, they raise the existence of such people.

28 Q. But, inthe context of this enquiry, where we are

29 looking at the existence of secret sacred women's

30 business, what does that help us with, what you have

31 done, that exercise that you have just elaborated upon.

32 A. | believefrom the perusal | have done, or of the

33 evidence before you, you have had evidence placed before
34 you which you have raised with me earlier, suggesting

35 that there was little or no secret sacred cultural

36 knowledge, information, business, among the Ngarrindjeri
37 at al. So, that isthefirst point. Thisisa

38 definite, very definite case to the contrary. That
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there is nothing written down about it, well certainly,
thiswasn't available for many years, but it was written
downin 1934. It refersto their, very simply, and
explicitly, to the existence of secret sacred
ceremonies, concerned with Aboriginal doctors, among the
Ngarrindjeri, as there, which puts them in line with the
rest of Aboriginal Australia, rather than placing them
on this separate pedestal that seems to have been
suggested to you. It also has a perfectly clear
reference to the involvement of senior Ngarrindjeri
women, in secret sacred business. It doesn't tell us
any more, which iswhy we are still in open court, but
itisthere.

Q. You refer to that, do you Dr Draper, in a sense that,
you say, that that is some support for the proposition,
that there is secret sacred women's business, the
existence of which we - the fact of the existence of
which we know nothing, at least, until 1994.

A. | amsayingitisaclear indication of that, yes.

Q. You accept, however, that that topic is canvassed
repeatedly in the Berndts' volume, don't you, the
guestion of doctors and Narambi in particular.

A. | don't think that | would say it was canvassed. These
things are mentioned quite frequently but, for instance,
the information here in the Tindale journal is not
contained in the Berndt book, in that form, to my
knowledge. So, it certainly isthroughout it but -

Q. | just want to ask you to comment on this; I am showing
you Exhibit 4, which is "The World That Was by the
Berndts, p.295, under the heading "The last initiation
rituals! Would you cast your eye over that quickly
and comment on it in the context of what you have just
told us.

A. Thefirst thing we see is the assumption in the first
sentence, that traditional life has disappeared. This
isaproduct of the times, Daisy Bates, who was working
when the Berndts were starting to work, was talking
about soothing the dying pillow of the passing of the
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traditional Aborigineesetc. Thiswas amainstream
European idea, a bdief that white Australia had, at the
time the Berndts were working and anthropol ogists too,
as asubject, said of that society, that that

traditional culture, traditional knowledge was, in its
entirity, passing away before their eyes. So, we have
that first, which is, in other words, an assumption, is
made at the beginning. Then wegoonto -

Q. I amreally wanting you to focus on the Narambi and

the secrecy aspect.

A. We see Taplin took a stand against secret sacred

ritualsin his drive to establish amission and convert
people from their own cultura beliefsto Christianity.
This also suggests that there was something that he was
opposed to. He was opposed to initiation rites, any
rituals that were Narambi, about which he was aware and
that, the Elders, in histime, resisted this, which is
mentioned in other of the Berndts' publicationstoo, |
believe. They are talking about the actual holding of
ceremonies. The comment on the last initiation rituas,
rites, becoming more infrequent etc. And, what they
were saying is, the last publicly known to be held. |

am not saying public, because it is Narambi, but, the
last publicly known, publicly acknowledged perhaps, in
fact, the last joint, Ngarrindjeri male | am presuming,
initiation ceremonies, were said to be held in 1882. |
think that isreferred to certainly by the Berndts
informants, | think by Tindal€'s informants, whose life
span cover that period aswell. Infact, it mentions
Albert Karloan took part init. It mentions-

Q. Do you see any significance in the fact that the Berndts

mentioned young people and young women were present.

A. No, they make it clear that, this ceremony, held in 1882

was asit says, afoolscale affair, with alarge number
of participants; men, women, youths and young girls.
Now, most Aboriginal initiation ceremonies, for
particularly males, start out as public rituals. One

has to know that boys are becoming men, otherwise, when
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one sees them again, how will you know anything has
happened? And, as the Berndts, when they go through
initiations, in other parts of their book, explain, it

starts out public, the departure, if you like, of boys,

from their families etc., and their reappearance in

another state, sometime later. Those parts are public.
And the Berndts quite explicitly state and | believe it

has been raised here before, that alot of what went on

in between was not public.

10 Q. | supposeredly, Dr Draper, | am asking you to tell the
11 Commissioner, on what basis that journal reference, that
12 we have just been dealing with, at p.233 of volume 2 of
13 Tindale, supports the notion, that not only is there

14 secret sacred business, but there is secret sacred

15 business which, until recently, has been unrevealed in
16 the literature. That's the point you are driving at,

17 isit not.

18 A. I think that isfairly ssmple Mr Smith. My

19 understanding of the Berndt book, is that, the

20 ceremonies referred to there as initiation rituals, the

21 last of which occurred in 1882, that thisis the most

22 secret sacred aspect, perhaps, arguably, of Ngarrindjeri
23 culture that they record, here or in publication

24 elsewhere. The Tindale journal refersto the doctor

25 corroborees and sacred corroborees, in particular there,
26 the doctor corroborees, because that is unequivocal,

27 which were given to the people by Ngurunderi, those

28 ceremonies, and what is involved with them are not even
29 mentioned by the Berndits, to the best of my knowledge.
30 So, we have here aclass of ceremony, to do with aclass
31 of cultural authority, of cultural specialist,

32 particularly in terms of healing, of traditional law,

33 which are not canvassed, as seems to be the common word
34 here, by the Berndts.

35 Q. Youwould not though, equate "not recorded' with “secret
36 sacred and unrevealed' would you.

37 A. Inthiscasel would, because that is stated by Milerum
38 with regard to the information about Ngurunderi. He

OCONOOUIRAWNE
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makes it quite clear, that he has just talked about
Ngurunderi bringing the doctor corroborees and sacred
corroborees and says, immediately afterwards, at the
ceremonies which were Narambi or secret, only afew old
women were allowed. So, heis saying that, thisisa
context of restricted access, which isthe other side of

the coin of saying, secret sacred, yes, directly, in

this case.

Q. Although, betraying the fact of it, isit not.
A. Wéll, that iscorrect. And, | note that he doesn't go

into it in more detail. Rueben Walker mentions the
doctors in some way, but doesn't go into this either.

The Berndts mention it and they mention them, but they
don't go into the details either. Elkin goesinto far

more detail, giving an example from thisregion, an
example from that and example for another one, but - and
that's field work as | remember, | think from roughly
the same period.

Q. Can | take you back quickly, if | could, to your other

referencesto Tindale. P.22 of your statement, you
refer first of al to volume 1, p.245.

A. That's correct.
Q. Again, canyoutell us, briefly as possible, what you

draw from that reference.

A. | think it iswell summarized in the statement that, it

is an interview with Rueben Walker, a senior traditional
owner from Goolwa - so we're in the right neck of the
woods as it were - who, because one of Norman Tindal€'s
main interests was songs in Aboriginal languages and
recording them. One of the songs he gave him was a
Tungari - | have a horrible Ngarrindjeri pronounciation

- aTungari or law song, sung by the old women. So it
was, this song was a women's song, it was a senior
women's song. So, it was performed publicly, because
its purpose was through, as | have said, public
admonition and shame, to coerce, if necessary and |
presume it wouldn't be sung unless coercion was seen as
necessary, widows in particular in this case, not to
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make wrong remarriages, not to cut short, in a
culturally inappropriate way, mourning periods etc.
Q. Can| ask you there, how does that throw some light on
the exercise we're embarked upon here.
A. Wdl, that'swhat | will be quite happy to tell you. |

am trying to be brief with you, believe me. Hereit

says the senior women are acknowledged as having

authority, cultural authority over these matters, but,

the source of that authority here and elsewhere, is not
specified. And, it isthe case that, if the old women
have, in these matters, authority over the men, then
thereis necessarily, in Aboriginal culture, an

authority from which that comes. In other words, what
gives you theright to have say over this? And that
specific origin of cultural law and responsibility, has
not been recorded to my knowledge. In other words, it
is saying, okay, there is authority here that comes from
somewhere, otherwise no-oneisgoing tolisten. Itis
just like when | came - we're not dealing with secrets
here - when | came on the stand, | took an oath. There
is an authority from which this entire exercise

proceeds, in terms of a speaking truthfully, and | guess
ultimately the authority of this commission, through
instruments of appointment etc., to do its business.
What | am saying to you in doing that business there has
to be authority.

CONTINUED



OCO~NOORN~AWNE

4876

TN 54E

N. DRAPER XN (MR SMITH)

Q. Canl interrupt you to say, though, that you would

accept that none of that is secret, or the fact of it
not known, isit.

A. Wéll, in the case of what we're doing here, we all know

and concede publicly what that source of authority is.
What I'm saying to you isthat the authority is very
plainly stated here, and the source of it isnot on
record, and it cannot be, by definition, sourceless.

Q. No, but can | ask you do you leap from that - perhaps

“leap' isthe wrong word - but do you necessarily leap
from that to a conclusion that therefore it's secret and
sacred and unreveal ed.

A. Wéll, you've got two different things there. | would

suggest to you that it's unrevealed because it is not
recorded, and that of course touches on this Commission
because it seems to me to have been claimed that just
about everything about Ngarrindjeri culture that isreal
has been recorded, which is a big claim to make about
any human culture, so it's actually saying to us that
there is something that lies beyond that that is not
specified. Whether it's a secret or it's unrecorded, we
have no information to distinguish among those two
possihilities, but | think it takes us to those two
possibilities quite correctly.

Q. So you say no more about that than "Where do these

elderly women get their authority? That's not
documented, perhaps that might be an area of secret
sacred knowledge, is that what you're saying.

A. Itismorethan that. Inevery case, and | don't mean

in this particular region, but in every casethat is
documented of women's authority over such matters - and
there may not be many - in Aboriginal Audtralia, in
every case |'ve encountered, there is a source of
cultural authority lying behind such responsibilities
that istied back into the creation of culture and law.
All Aboriginal law and tradition is created by the
ansestors, it's quite specific. We simply don't have
that connecting information in this case.
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1 Q. No. Thereal issueinthiscommission, you're awvare, is
2 that what's claimed for Hindmarsh Island by the

3 Ngarrindjeri ladies, the proponent ladies, is secret and

4 sacred and hitherto unrevealed publicly, women's

5 business.

6 A. That'scorrect.

7 Q. You understand that, don't you.

8 A. | dounderstand that, and I'm suggesting to you that

9 thereisinformation of that sort contained within

10 Ngarrindjeri culture of that kind.

11 Q. Am correct, then, where you refer to Tindale at p.245
12 of vol.1 of hisjournal, that the most that could be, on
13 ascientific basis, said about that is that the source

14 of the elderly women's cultureisunreveaed. It's

15 rather difficult to draw anything more from that, isn't
16 it.

17 A. It saysthat they have a specific cultural authority

18 which is overrides anyone else's and we do not - they
19 are the ones that do it, they are the ones who sing this
20 song, that hold this song, no-one else doesiit, the old
21 women, as Reuben aways putsit in the material in the
22 Tindae journals, have that authority, they are the ones
23 who do it, and we're not told from where that authority,
24 stems, yes.

25 Q. Canyoutake meat p.245 to that precise quite.

26 A. I'll havetolook at it. | have been looking at the

27 summary in the statement.

28 Q. AmI correct, | can't seem to find any reference to the
29 women having cultural authority. Isthat an assumption
30 you've made.

31 A. No, it'snot an assumption. Y ou've got to put these
32 things together. | mean these are al field notes.

33 OBJECTION Mr Abbott objects.

34 MRABBOTT: | ask that he answer the question first
35 of al, that is show uswhere in this extract thereis

36 an assertion that the women have control over cultura
37 authority.

38 A. If youdon'tinterrupt me.
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COMSR: | think the witnessistrying to find
the passage.

MR ABBOTT: | thought he going to say that "It's not
here, but you have to make certain assumptions.

A. If you come down to the second paragraph, the one that
starts "Song eight’, the third line of that paragraph
introduces this song as a Tungari, alaw song. Y ou will
find from other references - so right here (INDICATES)
at about .3.

10 XN

11 Q. About .3 of the page.

12 A. About .3 of the page.

13 Q. Yes.

14 A. That isthe opening comment about this song, that it'sa

15 Ramindjeri song of the people of Goolwa, soit's

16 geographically where we want it to be, it's sung in the

17 Ramindjeri tongue, it'sa Tungari or law song. Law

18 songs have a specific context - which you may refer to

19 in other parts of the Tindale journals and to the

20 Berndts, I'm sure, although | can't offhand give you a

21 specific reference - law songs are sung basically asa

22 practical and ritual means of enforcing cultural laws.

23 It's not when you're being read your rights as being

24 read the riot act in many cases. That's the first part

25 of that. We then go on to about .8, so werein the

26 actual summary that's provided of the song. At about .8

27 in the middle of that paragraph, you will seethe

28 sentence - actually we'll go downto .9, "Theold

29 women', if you see that, "The old women are indignant,

30 they sing thisin derision’, so there we have the link

31 between a Tungari and the people who actually sing that

32 song, and that is the old women. That's quite

33 straightforward. They are the ones who sing the song,

34 and it says why the song ismade. This song is madeto

35 prevent undue haste in the resumption of marital

36 relationships, which is aterribly important thing,

37 because of course everybody in Ngarrindjeri and

38 Ramindjeri culture is allocated their place in the
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universe, both social and physical, in terms of their
cultural classification which stems from marriage unions
and so forth, so things like wrong marriages create
cultural complications, particularly for the offspring

of such marriages, or of the offspring of no marriage at
al. That'saconsiderable glitch in the ongoing
operation of aculture and, in this case, this song,

which is made to prevent that from happening, from human
nature perhaps overcoming cultural necessity, thereisa
10 Tungari, alaw song, to enforceit, and it's song by the
11 old women, so that's what | base that on.

12 Q. Soistheanswer to my question really that cultural

13 authority you've assumed from the context of this

14 occasion, and you've drawn on other material, have you.
15 A. That'smy interpretation of that passage. It's not an
16 assumption, it's my analysis of what that's about.

17 MRABBOTT: For the benefit of the reporters, could
18 we find out whether he istalking about L-A-W or

19 L-O-R-E.

20 A. | believethat the - it's obviously a mainstream

21 Australian distinction rather than an Aborigina one. |
22 have spelled that word as I've used it in this statement
23 asL-A-W intermsof traditional Aboriginal law. It's
24 that ssimple.

25 XN

26 Q. I'mgoing to take you now to the history of events, if
27 you like. Isit correct, from your perspective, that

28 Aboriginal community objection to the construction of
29 the bridge really arose in strength in about October of
30 1993.

31 A. Certainly my awareness of it, and my department's
32 awareness of it and, | presume, beyond that, the State
33 government's awareness of it, came about at about the
34 end of October 1993, yes.

35 Q. I takeit you had been, for some years, the senior

36 archaeologist in the Aboriginal Heritage Branch at that
37 stage, had you not.

38 A. Yes, | had.

OCO~NOOPRWNE
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Q. | think we go to about p.33 of your statement. | think
the Lower Murray Aboriginal Heritage Committee, you
accept, was newly formed in about 1992, is that right.

A. That's my general recollection, yes.

Q. 1 think in October of 1993 you were involved, and |
don't mean thisin any sinister way, in the cessation of
work on the bridge due to the fact that an access road,
pending construction, went through a registered site,
namely Amelia Park.

10 A. |, infact, ordered that work to cease as an inspector

11 under the Aboriginal Heritage Act on the instructions of

12 my Chief Executive Officer and the Minister or

13 Aboriginal Affairs, yes.

14 Q. I think then you undertook, in effect, a speedy survey

15 of theisland, or the Goolwa foreshore and Hindmarsh

16 Island, in order to really just ascertain the position

17 in relation to Aboriginal heritage problems with the

18 bridge. That's the case.

19 A. Theimmediate survey work was done, particularly areas

20 that were associated with bridge construction, and later

21 survey work, again | think the adjective “speedy

22 probably applies, was done in awider area, yes.

23 Q. You'd obtained $20,000 to fund that survey. | think

24 that'sright, isn't it.

25 A. Wdll, the Department of State Aboriginal Affairswas

26 given that funding, yes, by the Minister for Transport,

27 as | remember.

28 Q. You then reported the outcome of that survey, and |

29 think that's document - the inspection report, it is.

30 A. Itisdightly out of sequence, | think. The

31 inspector's report - which document number did you have

32 on that again - the inspector's report predates the

33 survey work done from the grant for $20,000.

34 Q. | think we have got it here, document number 9, | think.

35 A. Yes. That inspector's report refersto the very initial

36 survey work donein thefirst few days over areas

37 immediately concerned with bridge construction. The

38 $20,000 in funding you referred to was again subsequent

OCONOUITRARWNE
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to that, to conduct a comprehensive heritage survey of
Hindmarsh Island and Goolwa.

Q. Youdid that, and the outcome of that isin that
inspector's report, which is document number 9 signed by
yourself.

A. That's correct.

Q. Asaconsequence of that report, a clearance was given
to the construction of the bridge, and that's set out in
the next document, aletter to the contractors Connell,

10 dated 9 November 1993, is that so.

11 A. That'scorrect.

12 Q. I think you take the position, don't you, that you had

13 no alternative but to clear the construction of the

14 bridge.

15 A. That was the understanding of my department, and |

16 drafted that letter, with my signature, on that basis.

17 Q. Youwere, | think, in consultation at that time with the

18 members of the Lower Murray Aborigina Heritage

19 Committee.

20 A. Thedepartment and the minister were indeed, as required

21 by the Aborigina Heritage Act.

22 Q. | takeit that you conveyed to them that that was the

23 position, you had to clear the construction of the

24 bridge.

25 A. | believethat that isthe case.

26 Q. I think, then, there was a change of government at about

27 this time, wasn't there.

28 A. Therewas around then, yes.

29 Q. It'snot asif the bridge construction sort of started

30 off straight after 9 November 1993.

31 A. Therewasadight hiatusin terms of our department at

32 least carrying out policy initiatives, as we waited for

33 the government after the election to give us those, yes.

34 Q. If I cantakeyou, then, to p.36 of your statement. At

35 the top of p.36, | think we have atyping error, don't

36 we. The letter should be 9 November 1993.

37 A. Yes, that's correct.

38 Q. Rather than 1994. The second line up there. (NOT

OCo~NouohwpE
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ANSWERED)
MR ABBOTT: What page?
MR SMITH: Page 36, the second line should read
9.11.93.
COMSR

Q. Perhapsthe witness might just put in that correction on

the actual exhibit and initial it.

A. | would be happy to do so.

Q. That's p.36, second line.

A. | haveit. | have corrected it and initiated it.

XN

Q. If we go to document 11, again that's a project brief
you've prepared.

A. Yes.

Q. | think that that's a project brief for really afull
survey of Hindmarsh Island from a cultural and site
point of view.

A. That's correct.

Q. | think that that document, which is document 11, sets
out the brief, asit were. The purpose of the survey is
to "ldentify and record al visible significant
Aboriginal sites on the island, and to produce
appropriate representations for the preservation and
management of these sites. In anutshell, that's the
brief.

A. That's correct, yes.

Q. So you set about undertaking that survey yourself with
assistance, did you not.

A. That's correct.

Q. That wasin the wake, asit were, of the green light
having been given to the construction of the bridge, is
that correct.

A. That'smy memory of it, yes.

Q. You set out the budget there for the survey in the
document attached to document 11.

A. That's correct.

Q. | think you embarked on that survey in November of 1993,
that'sright.
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A. That'sright.

Q. That survey extended through into December of that year,
| think.

A. Yes. It ranfor approximately four weeks.

Q. I'mat p.37, para.2 of your statement. Y ou there record
that towards the end of the survey - and | take it
that's December of 1993,

A. That's correct.

Q. Thereisafirst hint of Sarah Milerareacting, if you
like, to her perception that parts of theidand are
culturally significant to her, isthat right.

CONTINUED



4884
RF 54F
N. DRAPER XN (MR SMITH)

1 A. Thatisright, yes.

2 Q. Canyoutdl us, oristhisasensitive area, she

3 reacted in the sense that she spoke to you and conveyed
4 something to you, didn't she.

5 A. That'scorrect.

6 Q. Canyou tell uswhat that was.

7 A. My difficulty hereisthat | have not discussed with

8 Sarah Milera, or with any other Ngarrindjeri person,

9 whether it's okay to talk about those details or not.

10 In the absence of that advice, | don't know if it would
11 create a problem, and my training as an anthropol ogist
12 is: if you don't know in that sort of situation, shutup.
13 So | would prefer not to go into that, unless | knew

14 what the effect upon those people of doing that might be.
15 COMSR

16 Q. Whenyou say "go into the details, are you able to
17 indicate in ageneral way what the nature of the matter
18 that concerned her was.

19 A. | believel could assist you there to some degree.

20 Q. Without going into detail.

21 MRMEYER: Would it help if we close the court?
22 MR SMITH: | don't think we need to. | think we
23 could do thisin a secondhand way.

24 WITNESS: | believe | could give you some relevant
25 information about that.

26 COMSR: The witness has indicated that he can,

27 in agenera way, indicate the nature, the topic.

28 MR ABBOTT: | record at this stage my view and my

29 submission that this should be removed from his

30 statement since apparently we will not be allowed to
31 cross-examine on it. If heis going to make assertions
32 to assist his cause, and then declineto be

33 cross-examined on it on the basis ' haven't got

34 permission to speak about it', it puts the

35 cross-examiner in an invidious and indeed impossible
36 position.

37 MR STEELE: In my submission that is an entirely
38 inappropriate submission to make at thistime. The
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witness has already indicated that he is prepared to
assist you. Counsel assisting has indicated that a
back-hand way can be found to do it. If Mr Abbott has
something to say, let him say it at the appropriate

time, not ferment trouble.

MR SMITH: | will attempt to do it thisway.
COMSR: The witness hasindicated heis prepared
to answer the question in ageneral way. We will see

how far we get.

A. One of the places concernedis a-

Q. Itisto do with places and sites.

A. Yes, itisto do with specific places. We were doing a
site survey, significant sites on the island under the
Aboriginal Heritage Act. So these are two places, and |
have mentioned that they are areas and on sections of
land on Hindmarsh Island, but they are physical
features.

18 Q. I think that isthe general description, sitesand
physical features.

A. They are certainly physical features, okay. Certainly
physical features.

22 Q. | don'tthink that is going to get us into too much

23 trouble getting into that.

24 A. | amsureit won't.

25 XN

26 Q. Canl just produce to you on thistopic, Exhibit 17,

27 which is the report of Professor Cheryl Saunders, which

28 | can tell you is accepted to be, without debate, a

29 public document. | am referring you to p.26, the

30 paragraph which commences “Sarah Milera which is about

31 point 6 of the page down.

32 A. Yes.

33 Q. Perhapsyou could take some reassurance from the fact
34 that this has been distributed as a public document by

35 the Federal Minister, and has been accepted by this

36 inquiry as a public document. Bearing in mind what you
37 read there, would you be prepared to help us further

38 with the answer to this question.
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1 A. Fromwhat you are saying there and what is contained
2 here, again, as| said, | haven't talked to Sarah Milera

3 since | did that recording in December, and this section
4 of the Saunders report | presume is based on discussions
5 that she had with Professor Saundersin May, but | think
6 that it ishighly likely that the comment about

7 unexpected finds of cockle shells refers to one of the

8 sitesto which | refer.

9 Q. If I am not trespassing, that's what she said to you on
10 this occasion here, something to that effect.

11 A. Yes. | think, athough the reference in the Saunders
12 report isvery brief, it is highly likely that that's a

13 comment of her interpretation, perspective on, one of

14 those two places I've mentioned. It does seem

15 consistent.

16 Q. Atthistime, wasyour wife afield assistant.

17 A. Yes, shewas.

18 Q. Apart from providing your spouse with work, was there
19 any other motivation for having your wife working with
20 you.

21 COMSR: | don't know that that's -

22 XN

23 Q. I don't meanthat in any -

24 A. It certainly had very little to do with providing my

25 spouse with work, as she was fairly busy at thetimein
26 any case. |'vedetailed, of course, the specific reason
27 in the statement why she was hired for part of this

28 survey.

29 Q. That'sat p.38, about point 2, isn't it.

30 A. Thatiscorrect.

31 Q. Itwasconsidered aculturally appropriate device and an
32 anthropologically appropriate device for dealing with

33 information that might be of sensitive - in terms of

34 being sensitive to women or confidential to women, and
35 it hasto do, very ssimply, with the fact that there are

36 things that women can talk to other women about, and
37 there are things that wives can talk to husbands about
38 that the original female informants could not talk to
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that man about. Soitisan cultura and

anthropological device that is considered appropriate by
Aboriginal peoplefor dealing with amale researcher
who's in a situation with some femal e informants.

COMSR
Q. When you say that it is considered that's the cultural

appropriate way to go about it, that a woman talk to

another woman about certain topics, isthat more a

matter of sengitivity than anything else, that women

will speak more freely among themselves about certain
topics than they would with amale, or especially amale
stranger.

A. There are many topics that would not be considered

secret, but just that would have some sensitivity,

perhaps embarrassment potential even, where awoman
might speak to her husband about it, might speak to
another woman about it, who might speak to her husband.
But in just speaking generally women to men, those
topics would not be discussed. We have analogiesin our
own society. But this does also pertain, in several
regional instancesthat | have had dealings with, to
situations that do involve gender specific information.

| have been in that sort of situation and experienced it
previously, where it had been explained to me by male
and female Aboriginal elders, and it was considered that
it was agood thing to do in this case.

XN
Q. Yet Sarah spoketo you. Your wife -
A. On the occasion you have just referred to with respect

to the cockle shells, my wife was also present, and | do
recall that they lingered at that place when the men
moved on, and as | was sort of moving on across the
paddock too, | noticed they had lingered and | went
back. They had a discussion before | arrived, to which
| was not privy, and then after that Sarah spoke to me
directly about it. On the other occasion, the one that
wasn't to do with the cockles, which was to do with the
landscape feature, Sarah spoke directly to me. Infact,
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again the men had moved on to another paddock over a
hill, and Sarah had waited on to catch up with me. | do
not recall that my wife - currently my ex-wife - was
present at that particular time. She was not there
absolutely all thetime. Whether she was on survey that
day, but not in that particular paddock, or smply
wasn't there that particular morning or afternoon, |
can't recall, but she certainly wasn't in the vicinity

at the time that Sarah spoke to me.

Q. | takeit that you were not aware at this stage, what we

will call the first survey, that there was a prospect,
if you like, of secret women's business being associated
with the island.

A. | won't say | was unaware of the prospect. | think it

would be a very foolish anthropol ogist who goes into the
field with an urgent cultural heritage assessment survey
that's very much in the public eye - | mean, it has got
politics, big money, it is an important thing, and it

hasto be carefully but quickly assessed, so al the
problemsin, you know, do avery good job and do it very
quickly are there - it would be foolish not to take into
account the basic range of possible reasons why people
are jumping up and down and saying "Look, there are
unrecorded very significant Aboriginal sites and
associated traditions to do with this place’. Given

that information, one says there may be arange of
archaeological or buria sites, there may be men's
business, there may be women's business, al you know is
you have got a problem of this nature and it hasn't been
recorded. So you try and have what mechanisms you can
assemble for recording what there may be, which iswhy
we had an arrangement that, if there were - and thisis
standard, | have adopted this over about, | would say,
the last three to four years where the situation

appeared to be relevant - to have the opportunity there

for either specifically men's business to be mentioned

or specifically women's business to be mentioned, some
mechanism. Otherwise, if you don't have any way of
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Q. You are saying that prudence dictates that you bear in

mind that there is awhole range of possibilities that

could raise their heads in one way or another when -
10 A. Thatiscertainly very correct, yes.
11 Q. | mean, without you knowing specifically which one of
12 them it might be, you are on the alert for something to
13 happen. Isthat the situation.
14 A. Tothedegree that one can actually have an idea of what
15 the range of possibilities might be, you try and prepare
16 for that possibility. So if, for instance, women's
17 business comes up in the course of a particular piece of
18 field work, one can say, had there been in that context,
19 there was a negotiated and agreed mechanism for that
20 actually to come to our awareness. So you have some
21 idea of whether the job has been done well enough. It
22 would not, | believe, under those circumstances, be good
23 enough to say | am amale researcher, but | didn't
24 record anything'. Thethingis. Were you aware that
25 that might happen and take some sort of measures so
26 that, wasit there, you would be able to deal with it,
27 you would know it. Rather than just making a statement
28 on the absence of relevant information later. Itis
29 very hard to make a definitive statement about a - just
30 the absence of information. One hopes to go one step
31 beyond that.
32 Q. | understand that. | am just trying to follow what you
33 were saying previoudly.
34 A. Itwasaprecaution.
35 Q. That when you go into an exercise of this sort, where
36 you know that it is fraught with several possibilities,
37 you like to bear the whole range of possibilitiesin
38 your mind.

1 recording it, you won't know whether it was there or

2 not, quite frankly. So there hasto be a mechanism

3 which you have negotiated with the community for

4 different kinds of information or cultural phenomenato
5 be raised or accessed.

6 COMSR

7

8

9
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A. That iscorrect, it isaprecaution.

XN

Q. | takeit then, that the Lucas anthropological report
that you already had - didn't you, the 1990 report.

A. Yes, it wasin the archives, the reportsthat are
associated with the site register.

Q. Soyou didn't put out of your mind the possibility,
because of that report, of some spiritual or cultural
significance being attached to the island.

A. That's correct.

Q. Can| take you to the Jacobsinquiry. That commenced in
December 1993, and we know that Mr Jacobs QC reported in
February 1994. That isasyou understand it.

A. Thatisas| understand it, yes.

Q. | tell you as a prelude to this question that Mr Jacobs
was unsure of the position. Can you tell us, did you
seek him out or did he seek you out.

A. | certainly didn't seek Mr Jacobs out. In fact, one of
the documents attached hereis my minute, and it's -

Q. Document 12, | think.

A. Document 12. At that particular time, my supervisor at
that time was Mr Robert Were, and | have here produced a
handwritten minute to him on 23 December 1993 re
Hindmarsh Island Bridge Inquiry. It ssimply says ‘| have
received a phone call from Justice Jacobs, informing me
that | will be called on' that is by him “in the next
couple of weeksto assist the inquiry in providing
information on the Aboriginal heritage issue. He stated
that the Minister's office will be contacting the chief
executive officer to request this assistance’. And he
had just given me a courteous call to give me fair
warning.

Q. Canyoutell uswhen you first attended before Mr Jacobs
QC. | mean, wasit in December or was it January, do
you know.

A. Giventhat - | don't have a clear memory of the exact
dates, no. It was avery busy period, but given that
that occurred on 23 December, the day before Christmas,
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when the State Government goes into partial recess, |
think we can be reasonably certain that it wasin
January or the very end of December, but certainly after
Christmas.

Q. Didyouindicate, or not, to Mr Jacobs, that the island
had, in your estimate as an archaeol ogist and
anthropologist, cultural significance to the Aboriginal
communities, or did you -

A. Under our Aboriginal Heritage Act, cultural significance

10 isamatter to be ascertained and presented by

11 Aborigina traditional owners. We do scientific and

12 historical significance, they do cultural significance.

13 My very general recollectionisthat | indicated to him

14 that the Aborigina people concerned, the Lower Murray

15 Aboriginal Heritage Committee, specifically did make

16 such aclaimin general, yes. So | reported that to

17 him. It wasn't sort of my place to express that as my

18 interpretation. It wasjust relating direct facts as

19 related to the Act.

20 CONTINUED
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1 Q. I think you recommended to Mr Jacobs, and he took it up,
2 that he see George Trevorrow and Douglas Milera.

3 A. Yes, the Lower Murray Aboriginal Heritage Committee had
4 very pointedly and specifically requested that | seek

5 for them an appointment to speak to Justice -

6 Commissioner Jacobs. That was approved by senior

7 management of my Department and | passed on that request
8 and arranged that meeting.

9 COMSR

10 Q. I just wonder before we go on, the Lower Murray

11 Aboriginal Heritage Committee, what isthe, | suppose,
12 status of the committee, from time to time. | mean, its

13 make up. Obviously the membership of the committee

14 alters, from time to time, doesit.

15 A. Like, | presume, all Aboriginal organisations set up at

16 the request of mainstream Australiathat are subject to

17 annual general meetings and the election of officers,

18 these things change. That committee was not an

19 Aboriginal corporation registered under -

20 Q. Under the Aboriginal Heritage Act.

21 A. No, it wasn't an Aboriginal corporation registered under
22 the Federal legidation for Aboriginal corporations, but

23 it was aduly constituted regional Aboriginal heritage

24 representative committee set up certainly with the

25 assistance of the State Government, the various bodies

26 that, from time to time, administer the Aboriginal

27 Heritage Act. And largely for the purpose of responding
28 to the fairly constant demands of the South Australian

29 Aboriginal Heritage Act for advice and consultation and
30 involvement of Aboriginal people with regard to cultural
31 heritage matters. So, it was the body recognised by the
32 Aboriginal Heritage Branch, by this stage, the

33 Department of State Aborigina Affairs, asthe

34 appropriate consultative body for the Lower Murray

35 region.

36 XN

37 Q. In December of 1993 - and | am at document 13 here - you
38 reported on the outcome of the first survey to your
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chief executive officer, did you not.

A. That is correct.

Q. That isthat minute dated in December 1993. And you
there recommended, | think, that another survey take
place and requested that your superior officer seek
funding to the extent of $34,000 to carry out another
survey.

A. That's correct.

9 Q. Inpara2, you set out the results of the survey you had

10 conducted.

11 A. Yes, that's correct.

12 Q. That you had discovered seven significant archaeological

13 Sites, at least two of them containing traditional

14 burials, isthat right.

15 A. That'scorrect.

16 Q. I don'tthink youdid. You didn't register those, or

17 did you.

18 A. It says thediscovery and recording'. That isthe

19 field site recording. The process of registration is

20 something that the Minister does, after he has completed

21 the - after he has reviewed the compl eted site records,

22 which are till being produced.

23 Q. Thesiteregister doesn't contain, | think, or do you

24 know, the site register does not contain arecording of

25 those sites that you mention there in para.2 of your

26 report.

27 A. No, it does not, at this stage.

28 Q. That isgoing to happen later, isit.

29 A. That will be happening very soon, yes.

30 Q. Ithink weareat p.40, now. You had some contact,

31 following this report and request for further funding

32 for afurther survey, you had some contact with members

33 of the Lower Murray Aborigina Heritage Committee, as

34 you have recorded there, at the bottom of p.40. That's

35 right, isn't it. Before you went on |leave.

36 A. Yes, | wasdespatched from the Department to attend that

37 particular meeting with the Lower Murray Aboriginal

38 Heritage Committee.

1
2
3
4
5
6
2
8
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1 Q. Ithink you supplied acopy of the National Coastal Zone
Enquiry Study to Mr Jacobs QC, did you not.

A. | believethat isthe case, yes. | was the person, as
that earlier minute shows, who was assigned by
Commissioner Jacobs, the Department and the Minister to
provide aboriginal heritage documents, information from
the Department of State Aboriginal Affairsto
Commissioner Jacobs as required.

9 Q. I produceto you abundle of documents, which includes

10 the Coastal Zone Report. Isthat the onewe are

11 referring to here.

12 A. Thereisat least apart of one of the reports of the

13 Coastal Zone Enquiry there, yes.

14 Q. Thatisacard fromyou, | think, that went with these

15 documents to Mr Jacobs QC.

16 A. That'scorrect. That'sthe cover note.

17 Q. | don't think there is anything ultra sensitive about

18 the documents, is there, at all.

19 A. Therecertainly doesn't appear to be any culturally

20 confidential information in this. No, not in that

21 bundle.

22 EXHIBIT 234 "Aboriginal & Torres Strait Islander

O~NOOITDWN

23 Interests in Australia's Coastal

24 Zone, paper entitled "A Voicein all
25 Places, tendered by Mr Smith.

26 Admitted.

27 Q. InJanuary of 1994, asyou record at p.40.9 of your
28 statement, you met with the Lower Murray Aborigina
29 Heritage Committee, had a discussion with George

30 Trevorrow. He showed you an extract, you say, of the
31 Coastal Zone Enquiry Study, a document which we find at
32 document no.15 of your attachments.

33 A. That's correct.

34 Q. Whenyou say extract', isthat al that Trevorrow gave
35 you, that one page.

36 A. That one particular page that has quotes about the

37 cultural significance of coastal areas and waterways.

38 It isjust the one page.
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Q. Could you tell uswhether or not you then set about
getting the full report to give to Mr Jacobs, or had you
done that before. 1t may help you to answer that
question to look at the card, your card, that
accompanied the report to Mr Jacobs.

A. | can be certain that the provision of the extract to
Commissioner Jacobs followed the showing and giving me
that page by George Trevorrow, because, if that had not
occurred, if George Trevorrow hadn't given me that,
there would have been no reason to raise that particular

report with Jacobs J. Asthat information, or that

report had been highlighted to me as being directly
relevant and central in some way to as yet unexplained
cultural concerns by George Trevorrow, that was passed
on to Jacobs J, when he asked me about unsolved issues.
| could not really do more but to show him that page,
relay that information and then give him the sections of
that report that had to do with that particular areato

look at. That wasreally al the relevant information |
could provide to him, at the time.

Q. So we can takeit then that, following George Trevorrow
giving an extract to you, you obtained the National
Coastal Zone Enquiry Study and sent it on to Mr Jacobs
QC, isthat right.

A. Wehad all of the Coastal Zone Reportson filein the
Heritage Branch. We had made various contributions to
them ourselves. So, yes. | cannot remember the details
of the choosing of the particular extracts, but relevant
extracts were provided to Jacobs J when he was
requesting relevant information.

Q. When you sent that off to Jacobs Jit was attached to
your card, | think, with some helpful notes, is that
right.

A. Yes, itwas. | was about to go on leave and he would
not be able to easily ask further questions of me about
information provided. So | provided a note that listed
and briefly described the attached documents and a card
with a couple of telephone numbersif there were further
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enquiries that the Department couldn't answer that he
needed to ask, where he could find me while | was on
leave.

Q. And there are acouple of other documents that went with

it that, for the sake of completeness, ought to stay
together, | think, that you have looked at.

A. That'sfine, yes.
MR SMITH: | tender that bundle and I make copies

available to counsal.

EXHIBIT 234A Bundle of documents tendered by Mr

Smith. Admitted.

XN

Q. InJanuary 1994, you had conversations also with George
Trevorrow on the topic of the significance of theisland
and, in particular, related to water, is that correct.

A. That's correct. That'sthe topic that was raised, along
with bringing my attention to that particular page of
the Coastal Zone Enquiry Report.

Q. Canyou tell uswhat was said.

A. Inageneral sense, | can. | was shown that page which

was from "A Voicein al Places, | believeit is page
Roman numeral 3, and | was asked specifically by George
whether sites of cultural significance to Aboriginal

people - well, in fact, | correct that. Whether

Aboriginal sites generally that were of the water, in

the water or under the water were recognised, were
covered by the South Australian Aborigina Heritage Act.

| replied that there was a specific provision for such
sitesin our Act. And that if with respect to this

issue there were sites of that major concern, that it

would be avery good ideato relay that to State
Government very quickly, because it would, of course, be
very relevant to the task in hand.

Q. You have set out, at p.41, that you got the impression

that George Trevorrow was reluctant to expand on this,
but he said to you, did he not, as you set out there,

that it was an aspect which had been hitherto
overlooked.
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1 A. That'sgenerally how he put it, yes, that it hadbeen, up
until now overlooked.

Q. But, however, he did go on and give you some more
detail, didn't he.

A. Hedid. He certainly indicated that the area of concern
with respect to the bridge was the Goolwa channel and
the Murray Mouth. In other words, the waters around
Goolwa and Hindmarsh Island through which, over which
the bridge would pass. And that was consistent with

again the page in the Coastal Zone Enquiry. Hewas
quite definite about giving me this photocopied page
from this report, drawing my attention to it, asking me
about those kinds of sites. But then when it came to
details which would be necessary to record such asite
under the terms of our on State heritage legidation
that's when | formed the impression that he was very
reluctant, for whatever reason, to give details. He
made some general references, as| say there, to
Aborigina sites, to burials and culturally significant
features such as the limestone cups. He was hedging
around what he wanted to talk about rather than getting
to the point and he just simply would not get to the
crux of the matter in that conversation or subsequent
conversations.

Q. That isthefirst hint you obtained, at least from this
community, asto a perceived significance of the waters

27 surrounding Hindmarsh Island, is that right.

28 A. That's certainly thefirst specific reference to that

29 that | am aware of, yes.

30 Q. You speculatein your statement, at p.41, that thiswas

31 the first hint of the culturally significant aspect of

32 the meeting of the waters.

NNNONNNNNRPRRRRRRRRR R
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33 OBJECTION Mr Abbott objects.

34 MRABBOTT: No, he says he believes it was a hint,
35 he doesn't say "‘was.

36 MR SMITH: No.

37 XN

38 Q. I think you say, just to set it out "In hindsight, |
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believe that George Trevorrow was hinting at the
culturally significant aspect of the meeting of the
waters, that's the case.

A. | believe that's the case, yes.

Q. | takeyou on to p.43.

A. Yes.

Q. On 24 March of 1994, approval was given for $35,000 to
be expended for afurther survey of theisland. That's
right, isit not. And that was from the Department of

10 Road Transport.

11 A. That'sbasicaly correct, yes. It wasto complete the

12 origina comprehensive survey brief. Thereisashaded

13 map attached to relevant documents from the end of the

14 first session of survey. And in seeking thismoney it

15 shows that basically we had dealt with part of the

16 Goolwa foreshore and approximately half of Hindmarsh

17 Island in terms of ground coverage and that we basically

18 still had half an idland plus afew smaller bitsto go.

19 Q. I will cometo the survey in aminute, but | take you to

20 document 21, which was a handwritten memorandum of

21 yourself, and to p.44.6 of your statement.

22 A. Yes, | havethose.

23 CONTINUED

Co~NoUIhwWNER
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Q. 1 think that handwritten memorandum, in particular, in

part at |east, records a conversation you had with Roger
Dobbs, from ATSIC, isthat right.

A. My understanding is that, he was the head of - whether

he was manager or not - of the ATSIC Heritage Branchin
Canberra, which was involved in the administration of
the Commonwealth Aborigine and Torres Strait |dlander
Heritage Protection Act.

Q. Did hering you or you ring him Dr Draper.
A. | phoned him, at the command of my chief executive

officer, to ascertain some information relevant to a
briefing paper we were at the time preparing urgently

for our Minister, which was specifically to do with
where the Federa application that had been, as|
understand it, lodged at the same time as the State
application, by the Lower Murray Heritage Committee, to
have the sites protected and the bridge stopped. |

think they were about the same time and we had to, more
or less, comment for the Minister in suggesting where
we were with the State position, where the Commonwealth
was at the sametime.

Q. You have noted there the conversation you had with

Roger Dobbs. By looking at that note, can you tell us
what was said.

A. | have paraphrased simply the main points of the

conversation for my chief executive officer. It wasn't
aparticularly long conversation. We were very busy
preparing these briefings. Would you like - do you want
me to go through that briefly?

Q. I think I can just take you to the gist of it, perhaps,

and lead you.

A. Yes.
Q. You knew, of course, asyou have just said, that the

ALRM had made an application for a declaration to stop
the construction of the bridge at this stage.

A. Yes, certainly.
Q. Dabbs was speaking to you, in his capacity asthe

manager of ATSIC, of the Heritage Branch in Canberra,
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1 about a briefing, if you were to brief your Minister -

2 can you tell uswhy you were talking about that topic to
3 Canberrain other words.

4 A. Wdl, Canberrahad an application from the Lower Murray
5  Aborigina Heritage Committee at the same time that the
6 State did and this dual process, to my knowledge, began
7 at the end of October the previousyear. That, when we
8 received, from our Minister's office, aletter about the

9 Amelia Park site and the bridge attached to it, | am
10 certain from memory, there isacopy of asimilar
11 letter that had gone to Tickner, so that the State was
12 in no doubt that there was a concurrent Commonwesalth
13 application. So, in briefing our Minister on the

14 occasion we are talking about here, asto the situation

15 currently, with our handling of the heritage issues with
16 the bridge matter, my chief executive officer asked me
17 to get an indication of where the Commonwealth

18 Government was with their concurrent application. So,
19 it was a matter of calling the person responsible for
20 that other Acts administration, as required by chief

21 executive officer, and asking where they were up to,
22 what they were doing. At the same time we were putting
23 together what we were up to and what we were doing.
24 Q. Your note reads, Spoketo Roger Dobbs. Tickner has as
25 yet insufficient information for adeclaration.’ | take

26 it Dobbs said that to you, words to that effect.

27 A. Wordsto that effect, yes.

28 Q. Then, the note goeson "Needs. A. Site boundary or
29 boundary of areawithin site to be protected." Do |

30 take it from there that he wanted, that Dobbs wanted

31 you, in your capacity, in the State Aboriginal Affairs

32 Department to supply that information to him.

33 A. Notatal Mr Smith, not at all. Hewas saying to me
34 that, in order that, the Commonwealth Minister, Robert
35 Tickner, had as yet, from the Lower Murray Aborigina
36 Heritage Committee insufficient information to act on

37 their application, to make a declaration,

38 which iswhat they were requesting, that he needed from
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them, in order to do what they were asking him to do,
that kind of additional information that they had not
supplied. It certainly was not our place - we had not
been requested, as the State Department, to provide such
information at that time, either the Lower Murray
Aboriginal Heritage Committee or the Commonwealth
Minister.

Q. Then, part B, of needs, if you like, was "an assessment/

description of heritage values/significance of specific
areaconcerned.” Then it goeson This should be more
than archaelogical, i.e. cultura significance.’ Heis
conveying that to you | take it.

A. That's correct. | mean, | am summarizing there, which

iswhy where, in a couple of different sentences

he has used "assessment' or “description.’ | have just
simply put them together to try and convey the sense of
what he is saying, and yes, basically, heis saying
that, their policy and the interpretation of their Act

and instructions from their Minister isthat, the
declaration sought by the Lower Murray Aboriginal
Heritage Committee would require, in order for that
application to be successful, more than archaeological
information, it would require appropriate information
about the cultural significance of placesto be provided
to the Federal Minister. We were being made aware of
how that operated, what their criteria were under their
Act, which, of course, we wouldn't otherwise have an
inside view of.

COMSR
Q. | takeit therewas afair bit of informal consultation

that went on between the two departments, was there; the
State and Commonwealth.

A. | am certainly generally aware, that there were other, |

presume, State/Federal contacts but, to the best of my
knowledge, these were at senior management level. This
isarecord of the only contact | had on this matter,
certainly with the Commonwealth, and | was asked to do
it. Andwhen | had doneit | wrote it down and reported
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back. | believethat, | generally recollect seeing
other faxes or being aware of other conversations, but
these were carried out at senior management level. This
was a delegated task by the chief executive officer.

XN

Q. What did you do with that information then Dr Draper.
| takeit, did you convey those reservations, for
instance, in thefirst part of that conversation, to the
Lower Murray Aboriginee Heritage Committee.

10 A. No, I did not. That would not have been appropriate.

11 Thiswas abriefing. Thiswas a briefing note for my

12 chief executive officer and it went no further. It

13 would not have been appropriate for meto do that |

14 don't think.

15 Q. No, | am not suggesting you did it or it was

16 inappropriate that you did but, that information,

17 contained in that telephone memorandum, or that

18 internal memorandum, isjust to bring your CEO up to

19 date with the status of the Commonwesalth with the

20 application by the Aboriginal community with the

21 Commonwealth, isit.

22 A. That's correct.

23 Q. Can|l takeyou in your statement then now, to p.44.8,

24 to the issue of the consultation with the Minister under

25 s.23 of the Act. That consultation meeting took place

26 on 15 April 1993.

27 A. That's correct.

28 Q. That was, | think you make clear, in the conference

29 room at DOSAA, and about 25 people attended, is that

30 right.

31 A. That's correct.

32 Q. TheMinister was Michael Armitage. He chaired the

33 meeting.

34 A. Yes

35 Q. Your statement sets out what took place but, | take it

36 there, from your what you have said at p.45, the

37 Aboriginal people attending that meeting expressed

38 strong concern that Aboriginal siteswould be

©Coo~NOoOR,WNRE
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desecrated if the bridge was constructed. |sthat
right.

A. That was expressed to the Minister in very strong terms,
yes.

Q. You mention there a number of people who were at the
meeting that you recognised. Y ou mention Sarah Milera,
Jean Rankine, Shirley Trevorrow and Va Power. Looking
back on the event, can you identify any other people
now, any other ladies, for instance, Aboriginal ladies.

10 A. | cannot specificaly identify others| am afraid. |

11 wasn't taking minutes or attendance records for that

12 meeting, which might assist such memory, that was

13 happening elsewhere, and those events there, that

14 weren't directly part of the meeting | referred to, were

15 unexpected. So | was fully occupied with paying

16 attention and dealing with what was being said at the

17 time.

18 Q. That meeting concluded with the Minister advising

19 the gathering that he was going to take the issue to

20 cabinet later in the week, is that right.

21 A. That's correct.

22 Q. No decision was made on the s.23 authority at that

23 stage.

24 A. That'scorrect, yes.

25 Q. After the meeting, there was some conversation between

26 you and some of the women | think, Dr Draper, wasn't

27 there.

28 A. Therewas some conversation immediately before the

29 meeting, which was interrupted when the Minister and

30 entourage began to begin it, and there was thiswhich

31 then resumed following the meeting. And, as| have said

32 at the middle of p.46, | cannot recall exactly where

33 that interval or interruption to the conversation, which

34 was the main meeting, actually did occur within that.

35 Q. Thefirst event, putting aside what took place at

36 the meeting itself, the first event of significance was

37 either before or after with women approaching you, is

38 that right.

OCO~NOOUINAWNE
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A. That's correct, yes.

Q. Who were they.

A. Asl said, | am certain that Jean Rankine and Sarah
Milerawere two of them. There were at least four of
them. | believe that Shirley Trevorrow was probably
there too and there may have been other women there.

Val Power may or may not have been part of that, sort of
behind that specific conversation.

9 Q. They indicated to you, that the men needed to talk to

10 you urgent, is that right.

11 A. Yes.

12 Q. On behdf of them wasit.

13 A. Yes. It wasthewomen basically saying to me- |

14 remember the meeting there, with the Lower Murray

15 Aboriginal Heritage Committee, the people we are talking

16 to are al the men and women, those who, those who were

17 on the State committee, because there were a couple of

18 members of the State committee present, but the women

19 were saying to me, that there were matters of

20 significance to them, to be brought to the Department

21 and the Minister's attention, through me, that the men

22 would be talking to me about. So, the women are saying,

23 the men are going to talk to you on our behalf, itis

24 very important, listen to them carefully. That was

25 their way of getting around the women talking to men

26 kind of thing. So, basically, if we get back to the

27 previous principle we discussed your Honour, itisa

28 case of the women saying, our husband's basically, our

29 close relatives will talk to you, a man, about things of

30 significanceto us. Soitisacorollary to that sort

31 of situation.

32 Q. I think you went ahead and spoke to the men, thisis

33 after the meeting of course.

34 A. Thatisafter the meeting, yes.

35 Q. Wasthisinthe conference room still at DOSAA.

36 A. Thiswasin the conference room at DOSAA, which at the

37 back as | remember, had tea and coffee and people still

38 milling around within the conference room.

1
2
3
4
5
6
7
8
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Q. Who were the men who there conferred with you.
A. The group of men who spoke to me, included Victor Wilson
who was chairperson of the commitee at thetime, that is

the Lower Murray Committee, George Trevorrow, Henry
Rankine, Doug Milera, Robert Day Senior, as heis known
here, and possibly others, but | am certain of those
people.

Q. Canyou tell uswhat they said to you.

A. Thefirst thing that they did was to say that they were
following up on what the women had mentioned to me
before. That they would be speaking to me about it.

They reminded me that, George Trevorrow, had been
highlighting, | guess would be the way to put it, to me,
and had highlighted to Commissioner Jacobs, their
concern about the cultura significance and the cultural
impact of the bridge proposal with respect to Hindmarsh
Island and the waters and in particular, they reminded
me of the page from the coastal site enquiry that George
had given to me and hadn't spoke much more about. They
made it very clear to me that, they were - they had been
and | have said in the statement, directed by the women
to raise thisissue now with the department through me.
Onreflection | think directed is an appropriate word.
They had made a difficult decision that, some
information would be revealed about confidential
cultural traditions related to sites that they believed
would be severely impacted by this project and, they
expected that that would be documented for the Minister
in the two weeks, asit was said, but it later became
one, that had been allowed to put together information
relevant to the s.23 authorization the Minister was
considering.

Q. Was anything conveyed to you, about what the concern
was, what the issue was that concerned the women.

A. Wéll, not about the character of the cultural sites or
traditions concerned, beyond the fact that, obviously
they believed that it was something that will be
seriously impacted by the bridge proposal, that it
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involved Hindmarsh Island and the Goolwa channel and
that it was of specific significance to Ngarrindjeri
women and had not been raised previously because it was
the business of the women, so, it wasn't for the men to
speak about and in public, that the men had limited
knowledge and | honestly have no way of knowing how much
or how little of it, in any case, previously. And they
pointed out the obvious that, in fact, up until that
particular meeting on that day, that the Lower Murray
Aboriginal Heritage Committee, particularly in field
work assessment situations had been, if you like,
dominated by male membership.

CONTINUED
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1 Q. Goingto about .4 of p.49, you make the point there that
2 “The men indicated that the areas of cultural traditions

3 involved were important parts of the dreaming tracks

4 connected with other Aboriginal people, tribes and

5 communities.

6 A. Yes, that point was made at the time, and it was already
7 amatter of public knowledge, well certainly it was

8 known to me that there were significant traditional

9 trade and exchange networks and that passed through

10 Goolwa, and in fact some of them pass across Hindmarsh
11 Island, one does at least, and that it was an important

12 ceremonial and meeting place in the past, it is, after

13 al, evenin Aboriginal times, the port at the mouth of

14 the Murray River, they were saying basically that there
15 were additional aspectsto this, so it's appeared

16 consistent with what was known.

17 Q. Theother Aboriginal peoples, tribes and communities
18 that they mentioned to you, did you take that to mean

19 people, other Aboriginal communities outside the lower
20 River Murray area.

21 A. Certanly, that waswhat | clearly understood them to be
22 talking about.

23 Q. And dreaming tracksrelating to, in part, at |east these
24 other Aboriginal peoples, tribes and communities.

25 A. Yes. They were saying that these were dreaming tracks -
26 dreamings are cultural networks, if you like, in general
27 terms - that extended beyond their region, so that they

28 had a responsibility not just to their own people, but

29 to other Aborigina people for their maintenance, for

30 their continuity of these things.

31 Q. Now you make the point in that context in the middle of
32 the p.49, | wastold that the sites also had to be

33 looked after to preserve the most important, highly

34 confidential dreamings. Did they say that to you.

35 A. They said that - yes, they did, in effect, not using

36 those exact words, that is my summary, but | wastold on
37 that occasion that the sites, the traditions, the

38 matters concerned here, were fundamental to their
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culture, that were centrally important to their cultural
traditions, so it was made clear that it was very, very
important for us to pay attention - by "us' | mean me,
then the department, then the minister - to pay
attention to their information at thistime, it was
very, very important, and the implication was that
because it was so important, that was an additional
reason why it had not been raised previously.

Q. Did they provide you with the details of these
confidenia dreamings, or some detail of it. (NOT
ANSWERED)

COMSR

13 Q. You're not being asked what the detail was.

14 A. No, | understand that. At that particular time, in that

15 meeting room, with alot of people milling around, no.

16 It was understood that we would be shortly embarking

17 upon a short but intensive site record relevant to the

18 minister's .23 application, and that general

19 description, | guess, of the arena and the level of

20 significance and whom it concerns they raised in the

21 meeting with the minister, was as far as they went in

22 that time.

23 XN

24 Q. But in conversation with you afterwards I'm referring

25 to.

26 A. Yes. | mean certainly in conversation afterwards,

27 that's as far as they went.

28 Q. Would you have alook, then, at that second last

29 paragraph, and tell me what we make of that if that's

30 the case. Y ou say there "When the men spoke to me about

31 these issues, they provided me with some confidential

32 details which | determined were relevant to the issue,

33 but of which I'm not at liberty to speak’.

34 A. Themen did not speak about the content of the women's

35 confidentia cultural traditions that were the specific

36 subject of this. What they did speak about there and

37 remind me of conversations on a couple of other separate

38 assessment occasions, was associated information, if you

S
SEBowo~ouhrwNhR



4909
TN 54J
N. DRAPER XN

like | think the term that's been used hereis
“interpenetrating information’, which they could speak
about. It was confidential cultural information, but it
was specific to men, the corollary to the information
held by women. They spoke about the matching
information or the information that goes alongside that,
and the fact that that kind of information did exi<t,
and "It's been discussed with you in that particular
assessment situation when we went to look at such and
such asite, that's related to this. It was that kind
of conversation, so that's what I'm referring to there.

Q. If those men, or their legal representatives, gave you
permission to speak about that, you would be able to do
0.

A. Certainly. If the men concerned gave permission for
that, then | would be able to, yes.

Q. You've given usthe names of these men already, haven't
you.

A. | have.

Q. They are-

21 A. Certainly that reference would be a good start.

22 Q. -isthat right, Victor Wilson, George Trevorrow, Henry

23 Rankine, Douglas Milera, Robert Day at |east.

24 A. That would be, | think, avery good starting point, yes.

25 Q. Any others.

26 A. I think if you asked that group of men, that would be an

27 appropriate core group of men to ask. Beyond those men,

28 it would be up to them to nominate whether there are

29 additional people. They are the onesthat I'm

30 specifically aware of in this context.

31 Q. Thesearethe people of the Lower Murray Aboriginal

32 Heritage Committee that you've been dealing with

33 throughout, pretty much, isthat right.

34 A. Throughout thisissue certainly, yes.

35 Q. Fromasearly as, well, 1992 when the committee was

36 formed, and then 1993.

37 A. Asl said, | can't be absolutely sure when that

38 committee, in that form, was put together, because the

NRPRRRRRpRRPR R
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Aboriginal Heritage Branch was conducting that liaison,
and alot of 1991 and all of 1992 | was with the
National Parks and Wildlife Service, not the Aboriginal
Heritage Branch, but my understanding is - because when
| came back to the department, | could seethe
continuity in files etc., that that is pretty much -
Q. The same group.
A. Pretty much the same group through that period, yes.
Q. From the protest, in the Amelia Park days, for instance,
in October 1993.
A. Certainly | think that was the same elected committee,
in fact.
COMSR.
Q. Just so that we're clear; the material of which they
spoke was not of itself about any women's business.
16 A. It wasabout men's businessthat is associated directly
17 with women's business.
18 Q. | see
19 A. Sothat it wasthe other half, if you like, of the
20 story. It wastheir side of the story without going
21 into - they were sort of saying "Well, look, thisis
22 just alittle bit, and will remind you of conversations
23 we've had previously, mention that's been madein
24 passing’, abit like those Tindale references, in a
25 sense. "We hold confidential cultural knowledge or
26 beliefs and traditions that go with this. We can show
27 you that this exists, although we can't talk about the
28 actual women's side of it', although it was understood,
29 of course, from this meeting, that they had made a
30 decision that sufficient detail of the women's cultura
31 concerns for this very specific areawould be provided,
32 so that the minister could consider that in the request
33 that he had received for a s.23 authorisation.
34 XN
35 Q. Inconnection with this confidential information, you
36 make the point at p.49, about .8, "The information they
37 provided to me corroborated information | had received
38 independently, and also information | subsequently

hEOREBowow~wourwNE
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discovered in my researched in the Tindale journals and
other archival material’. Now could you tell us what
independent information are we talking about here. Can
you identify it.

A. Only inthe most general way. I'm referring there to
two things, one isinformation, as I've mentioned to
you, obtained from the same men, but at different times
and in entirely different situations previous to this,
where the Hindmarsh Island bridge and that immediate

area there was not an issue, where we were dealing with
other assessment situations, certainly within the Lower
Murray region -

Q. Canl interrupt you there.

A. Yes, certainly.

Q. Canyou, to come away from the general and into the
particular, if you could, give us more detail about
that. They had conveyed some similar information to
you, had they, on other occasions. Isthat what you're
saying.

A. Overlapping or intersecting information, is how | would
put that.

Q. Theword "independently’ suggests thisis sort of
independent of them, doesn't it.

A. There are two things | wastrying to tell you, oneis
that the first meaning of independently isin time and
topic with the same people, the other meaning of
independent there is analogous information for areas
further east along the coast, in particular in
south-western Victoria at that time, which involved,
again, coastal country, coastal streams, islands, etc.
and Aboriginal traditional owners and their beliefs with
regard to those things.

Q. Just so the commission can understand the use of that
sentence, you use there the word “corroborated’, you use
there the word “independent'.

A. Yes.

Q. Inone of the senses of your answer, you're conveying to
us that apart from what these men had told you, and
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1 apart from the men themselves, you had independent

2 corroboration for what they told you, is that right that

3 isinformation from elsewhere than them.

4 A. Yes, about the existence of thisform of cultural

5 tradition - how can | say it - same business, different

6 region, but connected in cultural ways, and that goes

7 back to that comment they specifically made, that "We're
8 connected with other people through our dreamings and
9 through shared knowledge; we hold a part of it, they

10 hold a part of it', so it'saindication of other people

11 saying "Wéll, yes, that istrue, and we do hold a part
12 of thiskind of thing which is consistent with what you
13 have been told there'.

14 Q. Youdraw on your experience from other placesin the
15 country, in Australia.

16 A. Specificaly there I'm referring to work with

17 Gunditjmara elders from western Victoria around lake
18 Condah both male and female elders.

19 MRABBOTT: | ask that he produce these notes, his
20 discussions with the elders, and give us specific

21 reference to the Tindale material and other archival

22 material so that we can test this surprising claim.

23 MR SMITH: We're coming to that.

24 XN

25 Q. Doyou haverecordsin relation to that work in

26 Victoria. (NOT ANSWERED)

27 COMSR

28 Q. If wecan gointo that.

29 A. | cananswer that question.

30 Q. Becausel have an authority in relation to s.35 which
31 relates specifically to the Hindmarsh Island area.

32 A. | understand that.

33 Q. Thiswon't in any way trespass.

34 A. Itcertainly won't. If you've read the statement, you
35 will be aware that the context in this which this sort

36 of information usualy is given, or one important aspect
37 of that isthat you don't write it down. If you write

38 it down, they are not going to tell you, it's that
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simple. When this sort of information is given, it's
only given in situations where it is considered very
important to those people to do so for one reason or
another, but certainly in order - let'sfaceit, if that

kind of information istold to an anthropologist, "Write
it down in your notebook, go off and do what you usually
do, writeit up and publish it etc.’, that's the end of

that confidential cultura tradition right then and

there. It has, asaconfidential cultura tradition,

10 just committed suicide, hasn't it? So thisisnot at

11 all exceptional, only what is approved to be written

12 down, and in some of these situations notebooks,

13 tape-recorders, cameras are barred from the actual

14 recording Situation altogether, and the written product,
15 in other words the purpose of the exercise, is only that
16 which is specifically authorised.

17 Q. Intaking about it here, or mentioning it here, are you
18 trespassing in any way, then, upon the understanding
19 that it not be recorded. 1'm abit concerned that we

20 don't find -

21 A. | do have specific information to mention with respect
22 to the specific examples| raise. Obviously with

23 respect to Aborigina Australiain general | don't have
24 permission, but | can go that far, but the very fact of
25 this commission's existence does make at |east that

26 rather necessary.

27 Q. You see, you are going into another area, aren't you,
28 outside the area, geographically going into another

29 area.

30 A. Necessarily. There hasto be an appropriate basis for
31 comparison with this situation which involves analogous
32 situations, but other places to some degree -

33 Q. | appreciate that, aslong as| don't find that we'rein
34 an awkward position herein relation to what | may and
35 may not hear under my s.35 authorisation, and also

36 you've said that when you obtain this information,

37 information of this sort, it's on the basis that it not

38 be recorded, | take it, and not be revealed.

OCONOUTRA~WNE
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A. That it not be recorded so that either | or someone who

got hold of records -

Q. Would seeiit.
. - that | produced would seeit, as| said, except for

specificaly negotiated productsin the case of the
issues we're talking about here. “The Draper report of
April 1994' was a specifically, negotiated written
product, except in itsfina consultation, which it
wasn't, but that's, in my understanding, a common
situation in development assessment and land rights and,
more recently, native title anthropology. We have
similar situations reported, certainly in our sitefiles
and report files- | say “our', what were at that time
oursin the Aboriginal Heritage Branch.

Q. | might be appearing ultra-cautious to you, but | want

to make sure that you're not going to tell me something
which -

A. | understand your concerns greatly.
Q. -first of al would be breaching the confidentiality

under which you were placed at the time, and takes me
beyond the sphere where | can receiveit.

A. Thereason | have talked about specific examplesin my

own experience is because |'ve been able to check with
the people concerned that they will allow, under these
circumstances, for me to mention the fact that there was
hitherto, if you like, the existence of secret

traditions. The fact of this commission means that that
topic has to be got around to sooner or later. Although
that doesn't seem to be the wish, redlly, of those
Aboriginal people, they recognise it's necessary to say
something.

Q. Soyou're ableto tell me that, to the extent to which

you've mentioned it but no further, you have permission.

A. Yes, and | canrefer you, either at a corporate or

individua level, depending on which pieceit is, to the
people, the Aboriginal people, who are the only people
that can really take that any further.
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Q. You mention aso your researches into the Tindale

Journals and other archival material. Could you
identify for us the Tindale Journals that provide
independent corroboration for what the men told you,
which of the journals.

A. Certainly, for the most part, Journal No.2, because, as
you have seen, al but one example | have drawn in my
statement are from Journal no.2.

Q. Canyou locate that for us. Have you got that with you.

A. | remember that they reminded me of some details of the
adjacent Dreaming track that was to do with, as|

mentioned before, Kondoli the whale, for example, and
how that intersected with the Ngurunderi Dreaming track
in mutual creation, and went on to deal with - it came

from the Murray Mouth, coming along that way, along that

front Encounter Bay coast - thisis Ngurunderi -
intersected with another Dreaming, which created the
Inman and Hindmarsh Rivers and coastal mountains, et
cetera, which connected them with Granite ISand and
following Ngurunderi onto Kangaroo Island. There was
some information concerned with Kangaroo Island, and |
cannot go into that any more. That is very definitely

up to them.

Q. Thisisadl inthe Tindale Journal.

A. No, | am sorry, the Tindale Journal stuff isjust from
the men. What was there was the information about the
whale and the sharks, both in the Tindale Journals and,
when | say other archival material, you are probably
aware that there are a set of Tindale field maps that
are cumulatively annotated, if you like, that go with
his journals which the museum has, | believe, the
originas, and the Aboriginal Heritage Branch has
copies. They form apart of the same materia. They
are basically county maps that have been annotated and,
in particular, they reminded me of -

Q. We would be able to locate this material, wouldn't we.

A. Yes.
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1 Q. Youwould be ableto locateit for us.

2 A. Yes, certainly. Inthe particular case I'm thinking of

3 and describing to you at the moment, there are series of
4 maps which cover the Encounter Bay coadt, there are

5 field notes, and I'm pretty sureit isin volume 2 of

6 the journals that have to do with Kondoli, et cetera.

7 Q. Could you have alook at Exhibit 18E, which isthe

8 Tindale map.

9 A. Anditwasclear to me at the time that we had dealt

10 with that matter, with matters of development assessment
11 to do with both Granite Island and along the south

12 coast, that there was significant information that was
13 either - that | either found later wasin the Tindale

14 Journal, but which had not been accessible to

15 Ngarrindjeri people at the time that | was dealing with
16 these matters, that they were quite aware of - it hadn't
17 been lost with their grandparents or whatever - and they
18 also had further details which - quite considerable

19 information, and some of it of an obvioudly detailed and
20 confidential nature that was not contained in the public
21 information - the published information | was aware of

22 at the time or subsequently found in the Tindale

23 Journal. So both kinds of information are there.

24 Q. That Tindale map which | produce to you, Exhibit 18E, is
25 that one of the -

26 A. Thatisone of Tindal€'s series of maps that run from

27 the South-East right up along the coast and Fleurieu

28 Peninsula. The onesto do with the Kondoli story and

29 other Encounter Bay coast stories, for instance, is

30 about - | think it is two sheets further west - two map

31 sheets further west.

32 Q. That doesn't help you then.

33 A. Not this particular one, no.

34 MRABBOTT: If my learned friend is leaving that

35 topic, | must insist that if | am to cross-examine

36 tomorrow on this passage, which is an important one, if
37 he has other information which he can show usin Tindale
38 Journals and quote other archival material, it has not
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been identified to any particularity that | can go to.
Unless| take his answer -

COMSR: Dr Draper has said he would be able to
identify that.

MR ABBOTT: But when?

COMSR: Given the opportunity.

WITNESS: Thisiswhen we get into difficulty. If
| start -

MR ABBOTT: Can | just finish with my concerns so he

will know what they are? So far we have been told
Tindale Journal No.2, which | assume could be produced,
and Tindale's maps, of which Exhibit 18E forms a part.

| assume we could get hold of the rest of Tindale's maps
this afternoon and Tindale Journal No.2, but if thereis
anything more than that, | want to know about it now so
we can do something about it.

COMSR
Q. Mr Abbott's concernisthat he has to cross-examine

tomorrow, and he wants the material available to do so.

A. | can understand that. It appears, in the context, that

he may want to go further into what constitutes
confidential cultural information in the process that |
am able to go, and that we may have to ask him to ask
that of the appropriate Aborigina people, having
identified them.

Q. For thetime being, are you able to identify the

particular map to which you are referring.

A. For that particular example - | mean, it is not the only

one, but for that particular example, yes, | can do

that. But obviously the most confidential aspects of

that information you won't find - that's the point, you
won't find them in the journal. Y ou will not find them
on the map. You will find references that corroborate
what was being told. We are coming at this at the wrong
end, without - if we go into that too far then we will
reveal theinformation we can't reveal. Itissimple

for the men to do it in the Situation they are in then
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with me on the landscape with that - well, not with the
Tindale Journals, but with the field map.

Q. | appreciate that, but insofar as you have referred to
the Tindale notes, are you able to assist to this
extent, that you can identify the passages so that Mr
Abbott will be ableto refer to them himself.

A. | think that we can certainly go asfar as we safely can
with that, yes. Given sufficient time to actually put
that together, of course, and access to the appropriate

10 material.

11 XN

12 Q. InAugust 1994, you went to the museum and looked at the

13 Tindale collection, didn't you.

14 A. That'scorrect.

15 Q. Andyou copied alot of it, didn't you.

16 A. No, I didn't copy alot of the collection. Itis

17 massive.

18 Q. Copied some of it.

A. | copied the relevant information mainly from the

20 South-East Journds, alittle bit from what are called

21 the Camp Site Journals, but mainly from -

22 Q. Didyou copy this material that you are referring to

23 here.

24 A. | did copy relevant material that wasin the journals.

25 | aready had copies of the field maps. | do not have -

26 | have my field work copy of thisfield map that you

27 have in this exhibit with me. Itisunlikely that |

28 have, myself, a copy of the field maps further on

29 Encounter Bay with me at thistime.

30 Q. We can supply the other mapsto you, but what about your

31 copies that you made of the Tindale Journalsin August

32 1994, that are some of the ones you are referring to

33 here, have you got those with you.

34 A. | do have those with me, yes.

35 Q. Soyou can refer usto them now.

36 COMSR

37 Q. Just thereference, not the detail | think isall that

38 is being sought.

O©CoO~NOOR~WNE
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1 A. If you are quite patient.
2 XN
3 Q. Wecan do that over lunch, if you like.
4 COMSR
5 Q. Ithink what Mr Abbott islooking for is a page
6 reference or amap reference or something of that sort.
7 MRMEYER: All the actual documents. It will save
8 time getting them.
9 MRABBOTT: | would like to have alook at his
10 copies.
11 XN
12 Q. You have got them in your bag there, haven't you.
13 Perhaps while we are on the topic, it wouldn't be too
14 much trouble to locate the relevant Tindale Journals.

15 A. Given that these are my copies, working copies, for the
survey report from the Tindale Journals, it will take
longer than afew seconds.

Q. 1 will not ask you to do that now then. The other
archival material, you categorize that, in part, asthe

20 Tindale field maps.

A. Yes.

Q. What else. Isthere any other archival material.

A. I'mreferring essentially there to the Tindale maps.

24 Certainly, if something else occursto mewhen I'm

25 looking at that material and highlighting it for you, |

26 will note that as well.

27 Q. The use of the word "other' there though tendsto

28 suggest some other source than Tindale, doesn't it.

29 Would you agree. Not necessarily.

30 A. Not necessarily, no.

31 Q. Canl takeyou to the middle of p.50 of your statement.

32 Y ou concluded from this conversation with the men that

33 what was being discussed was confidential women's

34 cultural knowledge. Isthat right.

35 A. I didn'treally concludethat. That was stated to me.

36 Q. Yousay inthe middle of p.50 there, that that's been

37 reinforced by discussions you've had with female

38 Aboriginal elders further along the Dreaming tracks and

el e
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trade routes, who have equivalent cultural
responsibilities. You say "These women are as far away
as Western Victoria. These women raised the matter with
me in about late June 1995'. Isthat the position, that
you've had some contact with Aboriginal elders from
Western Victoria about thistopic.

A. Yes, the Boandik €l ders from around Mt Gambier, as |

passed through the South-East of South Australia and
into Western Victoria at that time, earlier this year,
working as a consultant doing preliminary nativetitle
work, and the Gunditjmara elders. | did not raise the
matter. | wouldn't presume to raise the matter with
female Aboriginal elders, but both within Mt Gambier and
then, in fact, it was in Portland, it was raised with
me, and basically what | have reported thereis, in a
nutshell, what happened. These women said that they
possessed confidential cultural traditions that were the
specific responsibility of women that were equivalent to
within their own region and associated with, in the
sense of cultural continuity, along the coastline. And
I'm presuming there - it isavery small presumption -
they are talking about those Dreaming tracks with the
women of the Lower Murray. And they very emphatically
stated at that time that the women's business of those
women in the Lower Murray was authentic and genuine and,
astheir equivalent, as senior female custodians down
theline, as| think they put it, they confirmed that,
and in fact a couple of those senior women have
expressed their willingness, if necessary, to come here
and tell you that themselves.

Q. But you are not there just talking about support, are

you, that is, you are talking about some cultural
corroboration of some connection between the Lower River
Murray area and this Mount Gambier area, are you, or
Western Victorian area.

A. Wedll, yes, our State border is somewhat artificial in

Aborigina terms, in traditional cultural terms. It was
an emphatic statement. A confirmation of authenticity,
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1 that what they're talking about is genuine.
2 Q. But genuine from apoint of view that they have some
3 cultural perspective on itslink with the Lower River
4 Murray.
5 A. Yes. They - | mean, | was aware through the preliminary
6 native title research we were doing at the time, to
7 identify key traditional owners and people who had key
8 cultural information with respect to native title, who
9 these women were, and they knew that we were doing that
10 research and they took it upon themselves to point out
11 that they were the equivalent senior female traditional
12 ownersin their traditional country to the Ngarrindjeri
13 women, who, as they were putting up, were standing up to
14 protect their traditions, what they were responsible
15 for. And they weretelling me that they were the right
16 people in their country. They recognised the right
17 people in that other country, and the truth of what they
18 were saying because they were in a position, not to know
19 every detail of that business at the bottom end of the
20 Murray, but they knew what the responsibilities of women
21 in each of those coastal regions were with respect to
22 confidential cultural business, and that they had
23 equivalent business that had some associations with the
24 information carried by the Lower Murray women. | don't
25 know more than that because they didn't tell me more
26 than that. Perhaps they would tell you more than that.
27 | don't know. But it happened. Itisrelevant sol'm
28 telling you.
29 Q. Canyou tel the commission how these women would know
30 what the business was.
31 A. Thereare- | think there are two fairly - how they
32 would know what the businesswas? They knew of this
33 busi ness through both media and the Aborigina
34 information network which is amysterious, but a very
35 fast and comprehensive thing too. They did say that
36 they did not know all of the details about the Lower
37 Murray women's business. They did not know all the
38 details. That was the business of those women. What
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they did know was, in general terms, the subject matter
and the nature of that business was equivaent to their
confidential cultural knowledge and responsihilitiesin
their own country, and, in other words, the sort of
thing we're trying to do from mentionsin texts, et
cetera, these were direct authorities speaking on the
matter at Mt Gambier and at Portland, but particularly
the situation I'm speaking about here occurred at
Portland.

Q. Thiswas not any work you were doing. Thiswas some
sort of accidental meeting with these ladies, wasiit.

A. | wasworking with that community at the time on
preliminary native title research for the area around
Lake Condah in Western Victoria, so | wasthereasa
consultant anthropologist at the request of that
community, working with that community.

CONTINUED
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They were aware, through media reports and goodness
knows what else, that | was involved in the assessment
work and sort of caught up somehow in the subsequent
controversy over this matter. And they, first of all,
began by grilling me, if you like, on what my role had
been with this. And | pointed out that | had done the
site recording work for the State, as a State Government
officer. And was, as a consultant, writing up areport.
They ascertained then that they wanted to make the
further statement | have related to you.

Q. | takeyou to about .8, at p.50. It isthe case that
you had a meeting with the Minister, on 19 or 20 April.

13 A. That'scorrect.

14 Q. You weretold that funds had been secured to enable you

15 to complete the survey, that's right.

16 A. Thatiscorrect.

17 Q. Those funds were, what, a further $35,000.

18 A. Yes, | think we actually requested 34 and got 35, for

19 some reason, but it was of that order, yes.

20 Q. But the Minister had told you, as you say there at the

21 bottom of p.50, that he wanted a report by 29 April.

22 A. Thatisareport for thes.23. So, thereistwo

23 elements here. Oneis, the funding isthere to complete

24 the overall Aboriginal heritage survey, which wasto

25 commence, continue, resume, if you like, as soon as

26 possible. But that there was an immediate job that had

27 to be done and not within two weeks, as had been

28 canvassed at the meeting held by the Minister, but one

29 week was what Cabinet was willing to wait. And that was

30 areport relevant to the s.23 authorisation, whichisa

31 separate and much more, | guess, restricted and specific

32 matter than the completing of the entire survey.

33 Q. Would you trouble yourself over the luncheon adjournment

34 to locate those Tindal e journals to which we have

35 referred on p.49.

36 A. Tothedegreethat that is possible and whilst still

37 eating lunch, yes, | am hungry, but | will do my best.

38 ADJOURNED 1P.M.

REhBoo~wourwnr
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1 RESUMING 2.18 P.M.

2 Q. Wehad reached the Anzac Day long weekend survey.

3 A. Yes.

4 Q. Andthat'sthe case, isn't it. Asapreludeto your

5 report of 29 April 1994, you conducted a survey of the

6 island on the long weekend of Anzac Day, 22 April 1994,
7 isthat so.

8 A. Thesurvey work that was conducted in that period was to
9 complete our recording of the Goolwa and Hindmarsh

10 Island foreshores on both sides of the channel and to

11 record the area of cultural significance specifically of

12 significance to women that had been raised at that

13 meeting on the 15th. So, it was those specific areas

14 that would be directly impacted by the bridge proposal.

15 The Minister needed areport on that immediately for the
16 s.23 application.

17 Q. I think it is public knowledge that you really found a

18 continuous archaeological site extending a considerable

19 distance along the foreshore at Goolwa, didn't you.

20 A. That'scorrect, yes.

21 Q. From AmeliaPark right through passed Brooking Street up
22 to the wharf area, isthat correct.

23 A. It startswell north of AmeliaPark and it goes well

24 south of it. Itistheorigina site beforeits

25 considerabl e disturbance from place to place by the

26 building of the township of Goolwa and it was several

27 kilometres long.

28 Q. | suppose no matter where the bridge landed on the

29 Goolwa side it was going to interfere with asite, is

30 that the case.

31 A. With some part of it, the Amelia Park areawas a

32 specific part of that site. It did have some specific

33 importance to Ngarrindjeri people.

34 Q. The people who assisted you with this weekend field work
35 were | think Robert Day, Doug and Sarah Milera and Cyril
36 Trevorrow, isthat right.

37 A. | believethat's correct, yes.

38 Q. Inthat survey, did you rely on information from your
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field workers, that is, the Ngarrindjeri field workers,
the Mileras, Robert Day and Cyril Trevorrow.

A. Wejointly recorded the archaeological record of the

sites on both sides of the channel with respect to the

site of cultural significance which had been raised with

the Minister in ameeting of 15 April, | wastold, by

the Lower Murray Aboriginal Heritage Committee. | think
it wasin the conversation following the meeting on the
15th that my informants for what was to be given as
information to be written down for that site record

would be provided to me by the survey crew provided for
me that weekend by the Lower Murray Aboriginal Heritage
Committee. And, in particular, Sarah Milera and Robert
Day, who | was given to understand were closely related
to one another and both had relevant descent through the
Walker clan, in particular, at Goolwa. And that was
considered the appropriate way by the committee for that
information to be given to me.

COMSR
Q. Theinformation as to the whereabouts of the siteswas

to be given to you.

A. Theinformation for the siterecord card. Thereare

minimum standards specified in the Aboriginal Heritage
Act with regard to the nature and location of the area
concerned, yes.

XN
Q. Inthissurvey that took place over that weekend, was

the question of the cultural significance of theidand
and, in particular, that concerning women's business,
raised with you or between you and your informants.

A. Yes, itwas. It was part of my task on that weekend and

in producing areport in the next week to report on any
area of cultural significance that the Lower Murray
Committee wished to have recorded and placed in front of
the Minister. And it had been indicated by the
Committee that such information for a site record would
be provided. And so that was something that | was
looking for and particularly as| have noted in
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discussion, interviews with them in the evening having
done ground survey during the day, that was the main
topic | wastrying to licit in that short period of

time available.

Q. Moving to p.52, the second paragraph on that page, you
obtained information, did you, as to the genealogy of
Sarah Milera, isthat right.

A. That's correct. | was given agenealogy sketch, if you
like.

10 Q. By.

11 A. By Robert and Sarah of their direct line of descent back

12 through the Walker clan to Reuben Walker, for instance,

13 who was a very well-known senior cultura figurein the

14 early part of the century. So, it was not afull family

15 tree, it was, as| said, agenealogy sketch. Just a

16 direct line back from the people | wastalking to to

17 people who were considered by them, Reuben Walker, King

18 Peter, to be traditional cultural leadersin their

19 family line.

20 Q. Didyou obtain any information as to women's business on

21 this weekend of survey work.

22 A. Yes, | did. I collected | will say with some difficulty

23 and reluctance even though they were determined to

24 provide the information, it was still divulged

25 reluctantly. | gained the information that appearsin

26 my report of 29 April.

27 Q. Youareabletotak alittle bit about that, aren't

28 you, that is, the less secret aspect of it, in order to

29 identify it.

30 A. Thatisthestethat | believe that the name that was

31 given to it has been publicised in any case. | asked

32 "What do | call thissiteon the sitecard | am

33 preparing for you?, and | was asked to call it "The

34 meeting of the waters.’

35 Q. Whoseterminology was that.

36 A. I don'tknow. Itwas- that was said to me by Sarah

37 Milera. My understanding was that Sarah as speaker and

38 her tribal brother Robert Day as monitor were conveying

©Co~NOOaRrWNE
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to me information that had been agreed by the Lower
Murray Aboriginal Heritage Committee would be given.
So, | don't know whose term it was, but it was stated to
me by Sarah Milera.
Q. Thewords "The meeting of the waters.’
A. That's correct.
Q. Canyoutell us, asthe nameimplies, wasthe site
really the waters, can you tell us, this claimed site,
can you tell usthe extent of it. Itisnotinthe
10 nature, isit, of aparticular site in ageographical
11 location which would be registered on certain
12 co-ordinates. It isbroader than that, isn't it.
13 A. All sitesrecorded under the Aboriginal Heritage Act
14 have to be described as a specific area of - | was going
15 to say land, in this case land and water. But, yes, |
16 did elicit from those informants an area that
17 congtituted this site and a geographic boundary for this
18 site, because that is required under the terms of the
19 Heritage Act. That was a matter of some discussion and
20 reference to amap to find boundaries, but it was done.
21 Q. Would you be ableto tell the Commissioner the extent of
22 this site, this meeting of the waters site.
23 A. | donot know whether that is permitted in this context.
24 COMSR
25 Q. Youmean, inthe public hearing.
26 A. Yes, I'm not sure what grades of restrictions you may
27 have. This certainly would mean identifying the extent
28 of agite that has been recorded although not yet
29 registered under the Heritage Act. | don't know if
30 thereisaproblem with it at all, at this stage.
31 MRSMITH: I might be able to help with this.
32 XN
33 Q. I'will produce to you again the Saunders report, but
34 perhaps | will show you a copy of the Terms of Reference
35 and the definition of women's business. Would you look
36 there, which isreally the last paragraph of the Terms
37 of Reference of this Commission.
38 A. Certainly this site record accords with that

Ooo~Noh~hwWNE
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description, with the exception of Lake Alexandrina. 1t
isthe areathat is clearly marked asthe area of this
sitein the map that accompanies the Draper report. So,
you do aready have that information before you, in a
restricted context.

Q. IsLake Alexandrinaexcluded, isit.

A. They, Robert and Sarah both indicated to me that the
area of significance extended further. That therewasa
chain of connected cultural significance. Given that

10 there was no way | could record the entire Lower Murray

11 lakes area as a single site coherently for my Minister,

12 | had to ask them - in the full recognition that this

13 might be very much awhite man's request rather than

14 something that made alot of cultural senseto them - if

15 they could be much more specific. That the application

16 that we were dealing with, the .23 application, was to

17 do with the impact of the bridge. And that | was there,

18 at that time, to record any site that they felt would be

19 directly impacted by the bridge. And, under those

20 circumstances, where would they place the boundary of

21 this aspect and that broader cultura significance, to

22 put it in afinite graphic context we can deal with.

23 Q. Accordingly, having done that survey on the weekend, the

24 weekend of the Anzac Day weekend, you then, by 29 April,

25 had prepared your report, hadn't you, for the Minister.

26 A. Yes, thereport was completed and handed in on schedule.

27 Q. That isdocument no.24 of Exhibit 233B. And you also

28 completed a draft site card recording this claimed

29 significant site, did you not.

30 A. Idid, yes. Thatisdocument 24 as attached to my

31 statement and | did prepare a draft site record, yes.

32 Q. Andthedraft site record is the clump of documents

33 marked 23.

34 A. That'scorrect. Thereisapencilledinitial draft and

35 then amore detailed draft.

36 CONTINUED

OCO~NOUITRWNE
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Q. Following on | think, following on your report, of 29
April, which provides detail of the meeting of the
waters site, including a map, the Minister considered
your report and on 3 May, gave an authority, pursuant to
s.23, for the disturbance of the site and for the bridge
to go ahead in effect, isthat right. Document number
25.

A. Yes, that's correct.

Q. That was subject to certain specified conditions, which
are attached to document 25.

A. That's correct, yes.

Q. I think it is common ground that, on 12 May, the Federa
Minister, Mr Tickner, imposed atemporary ban on the
construction of the bridge.

15 A. That'scorrect.
16 Q. Youweredown, | takeit, you were down at Goolwa, at
17 some stage, in the period leading up to the temporary
18 ban, were you.
19 A. We had resumed survey work by that time, and | was, on
20 that day, in the area behind Signal Point, where there
21 were - where construction was due to begin under that
22 s.23 authorization.
23 Q. Canl takeyou to your report of 29 April Dr Draper,
24 which is a document, as we have recognised, document 24.
25 A. Yes.
26 Q. At the bottom of p.4 of your report, and | will only
27 deal with mattersthat can be safely explored, you have
28 recorded that the Ngarrindjeri traditional owners of
29 these sites, and the Lower Murray Aboriginal Heritage
30 Committee, are firmly opposed to the granting of an
31 authorization under the terms of the Aboriginal Heritage
32 Act. Am | to understand that you satisfied yourself as
33 to who the traditional owners were.

34 A. | did, inthetermsrequired by thisreport and the Act,

PRPR R
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ye€s.
36 Q. Who do you say are the traditional owners.
A. Thetraditional owners were represented by both the
38 Lower Murray Aboriginal Heritage Committee and by the
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Ngarrindjeri women, who had spoken to me at that
meeting. | am not saying that they were the most senior
traditional owners, but, they were the traditional
owners who were in public, up in Adelaide or down at
Goolwa, speaking to the Government about these matters
and were recognised by the State Government. In fact,
the Lower Murray Aboriginal Heritage Committee was
already recognised by the State Government, as the
representative body of traditional ownersfor the Lower
Murray region, under the terms of the Aboriginal
Heritage Act.

Q. Isit the casethat you can't categorically say who the

13 traditional owners are.

A. Not in total, because that was not part of what | was

15 doing there at that time.

16 Q. You set out, inyour report, | think, that if an

17 authorization was granted under s.23, you made a series

18 of recommendations as to how best any disruption of

19 sites could be avoided.

20 A. I was-yes- | wasspecifically required to do that by

21 the Minister. The format of this report and its

22 contents and sections, were generally defined by our

23 procedures and the terms of the Aboriginal Heritage Act

24 and in this case specificaly, defined in detail by the

25 Minister Michael Armitage.

26 Q. Canl ask you acouple of questions Dr Draper. It

27 relates to what other people have said and | am just

28 putting it to you because, for instance, did you have

29 any contact with Dr Lindy Warrell, afemale

30 anthropologist at about thistime.

31 A. | had one contact with her around the time we were

32 beginning the second survey session, soit is- | think

33 it was April, May. She phoned me on that occasion and

34 engaged me in a detailed conversation about her wish to

35 conduct anthropologica work with the Ngarrindjeri

36 Aboriginal women from the Lower Murray Aboriginal

37 Heritage Committee, paid for by Tom and Wendy Chapman,

38 under the auspices of the Department of State Aboriginal

SEBowo~NourwNR
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Affairs. That isthe very basic reference.
Q. Didyoutell her - well, can | put it thisway, to use
the vernacular - did you warn her away, to some extent,
or any extent.
A. No, | did not. | believe she has misunderstood what was
avery clearly signposted conversation.
Q. What were the clear signposts. What were you saying.
A. Theclear signposts | am referring to were, that, | said

OCoOoO~NOOUA~AWNE

to her, quite explicitly and more than once, that, as

far as proposing to do that, my role was to conduct a
survey asinstructed. If she wanted to take up that

plan, to work with the women of the Lower Murray
Aboriginal Heritage Committee, well, that was one group
that needed to be contracted directly, under the

auspices of the Department of State Aborigina Affairs
and the chief executive officer of that department was
the other person to contact in that regard. That | had

no power in that matter, in any way. | madeit clear to
her, as an off-the-record, unofficial piece of advice,

as | was the professional officer of the department
responsible for supervising consultants at the time and
that means, not just regulating them, but, looking after
that side of business to some degree, for the
department. That, from the description she had given to
me, of her understanding of the situation thus far, that

it was rather more complicated than she supposed, and
that, | believed personally there were reasons why the
Ngarrindjeri women and the department, might not only
not agree with that proposal, but might not look upon
the fact that such a proposal was being made in avery
good light and that, if there was a choice it might be,

for anumber of reasonsthat | did discuss with her,
specificaly off-the-record, not as an official

department position of any kind, that there may be some
good reasons to consider whether she wanted to become
involved in what was already avery complex business or
not. That'svery, very different to the bald statement

of warning someone off.
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Q. Did you have asimilar discussion with Vanessa Edmonds
in about May of 1994.
A. Thesituation was alittle different. | wouldn't say it
wastotally similar, as Vanessa basically turned up on
the idand in the middle of the survey out of the blue,
making all sorts of accusations, but, basicaly, |
certainly didn't try and warn Vanessa off either. And,
in fact, Vanessa was already there. Although, | believe
that members of the Lower Murray Committee, who were
10 there at the time, | think Robert Day in particular,
11 Robert and Cyril Trevorrow were there. | believe, from
12 memory, that Robert indicated, as a member of the
13 committee, that - | am trying to think exactly - | don't
14 know exactly how he put it, but, that they weren't very
15 pleased about her continuing in the role that she had
16 turned up in on that day and that is, to investigate the
17 details of what we were doing on behalf of her clients.
18 Q. Didyou have an understanding that Dr Lindy Warrell had
19 made some contact with the Trevorrows at Camp Coorong,
20 Ellen and Tom Trevorrow, in as early as March of 1994.
21 A. No, | didn't, from my recollection.
22 Q. Didthe Trevorrows, for instance, give you to believe
23 that they thought, or any one of the Trevorrows, that
24 they thought that Lindy, Dr Lindy Warrell was going to
25 prepare an anthropological report.
26 A. No, they didn't to me. The phone call | had from
27 Lindy Warrell wasthefirst | had heard of her
28 involvement in this matter in any way.
29 Q. Inthe course of time, particularly - well | am
30 particularly focussing on or about the time that the
31 Federal Minister imposed the temporary ban on 12
32 May, were you in any way in contact with the journalist
33 Colin James, and what was the nature of that contact.
34 A. | can't recall anything specific about that particular
35 time. | certainly remember being contacted by Colin
36 James on numerous occasions, either in person or by
37 telephone and alot of other reporters, | might say,
38 from the beginning of this, at the end of 1993, through
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to the present.

Q. Contact with Tim Wooley from the ALRM, from time to
time.

A. Certainly from time to time during this period, Tim
Wooley had numerous contacts with our department, which
sometimes would mean different people in the department,
sometimes me initially. And certainly there were
matters that were involved, between our department, our
Minister, my survey, his clients, some of whom were also

my survey workers. So, | can remember, on at least one
occasion, as | was the one carrying around a mobile
phone in my backpack, receiving atelephone call for
Doug Milera, who was on survey too, from Aboriginal
Lega Rightsand Tim Wooley and giving Doug the phone
and saying Y ou can catch up with usin the next paddock
when you are done here." S0, yes, various contacts of
that sort.

Q. Finaly, I think you met and spoke with Professor Cheryl
Saunders, didn't you.

A. That's correct.

Q. | think, on the same day you actually paid avisit to
Rocky Marshall at Goolwa, did you, on 19 June 1994.

A. No, that didn't occur on the same day. The Rocky
Marshall letter was published on Saturday 18th of June.
At the request of the Lower Murray Committee and the
advice of my chief executive officer, David Rathman, |
visited him the next morning, Sunday morning the 19th
with the men to interview him. | think the women went
around there later. And, on the 21st, when | was back
in Adelaide, with other public servants, | met with
Professor Saunders and her assistant in Adelaide. Then
on the next day, on the 22nd, very very briefly, latein
the afternoon, at Amelia Park at Goolwa.

Q. Wasyour visit to Rocky Marshall an officia visit, was
it, on behalf of the department.

A. It wasan official visit, as an inspector appointed
under the Aborigina Heritage Act, for the purpose of
gaining information about a possible offence against the
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1 Aboriginal Heritage Act.
2 COMSR
3 Q. Theletter appeared one day and you were down there the
4 next, were you.
5 A. | wasaready down at Hindmarsh Island, Goolwa, on the
6 last couple of days of the survey. So, | was actually
7 on Hindmarsh Island and | bought a newspaper, saw it,
8 phoned my chief executive officer, suggested he have a
9 look at the newspaper. He instructed me that | had
10 better look into it and within an hour of that | had
11 been contacted by members of the Lower Murray Heritage
12 Committee, who were on my survey crew in the local area
13 too, and it was the next morning when we visited him.
14 XN
15 Q. Wasthereatime, in about 1989, when you were in some
16 conflict with, for instance, some of the Aboriginal
17 community from, say, Camp Coorong.
18 A. Vanessa Edmonds, | know, mentioned thisin her evidence.
19 | am not aware, from memory, that | was aware of any
20 such conflict at that time. | became aware of some
21 issues of conflict that were presumed by members, |
22 guess, of the Camp Coorong group of people, to have with
23 me at alater date, very clearly in 1992/93. It turned
24 out, in fact, we did not have a conflict. It wasan
25 illusion produced by misinformation created by athird
26 party.
27 Q. Wasthat over the question of Telecom towers on the
28 summit at Mount Barker.
29 A. If therewas aproblem over that at thistime | wasn't
30 aware of it. | was aware of adifference of opinion
31 within the Ngarrindjeri community, which | became later
32 aware of, over adevelopment proposal at Cape Jervis.
33 It is conceivable that the Mount Barker issue, which has
34 come up - it comes up every so often, every couple of
35 years almost, in one form or another, it is possible. |
36 was not aware of it at the time.
37 Q. Canl ask you aquestion, you, | think, have had
38 correspondence forwarded to you by aMr Graham Baton
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from Goolwa.

1
2 A. Mr Graham Barton gave me areport that he had prepared,
3 which | understand to be a copy of a submission he made
4 to Professor Saunders. Hetold methat it was relevant

5 information with respect to the authenticity of an

6 Aboriginal site at Goolwa and he wished meto take into
7 account, in making my assessments and site records,

8 which | have done and will do again when | have produced
9 the site records. We had, of course, advertised - not

10 advertised - we had an article, right at the beginning

11 of the survey, in November 1993 in the local press,

12 asking people to provide relevant historical or other

13 information that might assist us and so, | took it on

14 board in that context.

15 CONTINUED
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Q. I will come back to that at the end of your evidence,
and | might show you some photographs so that we can
better do that. During the luncheon adjournment, |
think you addressed that outstanding matter relating to
the Tindale journals and the other archival material
which you isolated to be the Tindale field maps. First
of al, the Tindale journals that provided you with some
independent corroboration for what the men weretelling
you, can you tell usif you've located those.

10 A. You aready have most of them. What | guessto | need

11 to make clear -

12 Q. Sorry, | don't have any of them, do I.

13 A. Youdready havefive references which are directly

14 relevant here. What was corroborated - perhapsto

15 quickly state here as there's been a question about it -

16 isthat they were reminding me of information provided

17 by them on other matters that were independent of this

18 matter, assessment matters, which showed that they

19 possessed cultural information other than that,

20 additional to that that had been recorded and published

21 by anthropologists and others, and that with respect to

22 them having avery detailed cultural landscape, a

23 landscape that was known in great deal with respect to

24 its features, of having been created by the ansestors,

25 they were pointing out to me the very definite gap in

26 the recorded information in that respect to do with

27 Hindmarsh Island, the Goolwa channel and Mundoo Island

28 particularly. So that's the context in which they were

29 providing the rationale for there to be yet further

30 information of this order, information that filled in a

31 gap in the anthropological recorded cultural landscape

32 which they said was a good reason, and also that they

33 were the holders of previously unrecorded but not

34 forgotten cultural information, so | think in that

35 context, | think the Tindale references you have, yes, |

36 think are very relevant. There's another note, it'sa

37 very brief one again, and this comes from the later

38 journal material, the "Tindale South-East Journal’ vol.2

OoO~NOOIR~AWNE
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p.37, where informant Alf Watson told Norman Tindale
about a place near Salt Creek which was to do with men's
business, and there was a restriction on the access of
women to that place.

MR ABBOTT: What page of the journal.

A. That'sp.37. There wasthat reference.

XN

Q. That's one of these Tindale journal references that
you've referred to at p.49 of your statement, is that

10 right.

11 A. It'sonethat's not there, it's an additional one.

12 Q. I'msorry. Perhaps, so that we're on the right topic

13 here, can you go to p.49 of your statement.

14 A. Yes | can.

15 Q. I'mreally focusing on what we left outstanding at the

16 luncheon adjournment, where you were to locate the

17 Tindale journals which were supportive, in a

18 corroborative and independent way, of what the men told

19 you. That reference you just gave us, isthat one of

20 them.

21 A. Yes, that'swhat I'm doing.

22 Q. That'svol.2 p.37 of the south-east journal.

23 A. That'scorrect. I'vejust explained to you what the

24 context of that statement on p.49 means, and it's of

25 that nature.

26 Q. Isthisthe position; it's rather what the Tindale

27 journals don't say that supports the men.

28 A. Wdll, the Tindale journal supportsthe men in referring

29 to matters which are not contained in the published

30 ethnography record and summaries of them, so that's the

31 context that it corroborates there. It basically sets

32 the scene for one to accept that it is reasonabl e that

33 there is further unrecorded information on the basis

34 that there is recorded, but previously unpublished,

35 information and, as | said to you, they, at that time,

36 referred me to the detail with which Tindale had

37 recorded most of the coastline running up the Coorong,

38 the Coorong past Goolwa, Encounter Bay to Kangaroo

OCONOORWNE
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Island with reference to Ngurunderi and severa other
ansestors, that this was avery detailed landscape,

cultural landscape, but there was, if you like, a

glaring gap, which was the area of Hindmarsh Island and
Mundoo Island, and that that was directly relevant. Now

we had the field maps and what you will see on the
Tindale field mapsisavery, very detailed run of

Aboriginal place names and references to the stories and

the ansestors and the events that match what the men
were saying to me at that time.

Q. Can | just interrupt you there. Can we deal with the

journalsfirst. You've given us one reference, vol.2,
south-east journals of Tindale, p.37. Any other
reference to journal references.

A. Those ones are contained in my statement -

Q. Already.

A. - dready. The additional -

Q. We're now moving on the archival material which isthe

Tindale maps, are we.

A. Yes, but we're still not off the Tindale journals

because, as| was saying to you, at that time we had the
Tindale field maps, and we had used them on occasion
together in the field or, where | hadn't had them, 1'd

been able to check up with them after 1'd beenin the

field with these people, and what you have in the

Tindale journals at various points - and | haven't been
able to catalogue this page number by page number, there
simply wasn't time over the lunch break - there are
journal notes that go with those fields maps, so that

when there are a series - and that's mainly vol.2, just
about al of this, particularly thefirst big field trip

that Tindale did with Milerum, and the subsequent trip
with Reuben Walker, there are cross-referencesin that
information often annotated on these maps which will say
"Thisisfrom Milerum', or "Thisisfrom Reuben Walker’,
and thefirst 60 or 70 pages of vol.2 of the Tindale
south-east journalsis one long field trip with Milerum,
where alot of that information up the Coorong across
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the Murray mouth, straight past Hindmarsh Island and
Goolwa, part of the Goolwa foreshore and continuing on,
but leaving out Hindmarsh Island and Mundoo Island.
COMSR
Q. Canyou isolate or pinpoint or show with, some degree of
precision, the references that you'rerelying on. (NOT
ANSWERED)
MR STEELE: | think the witness said that there had
been insufficient time over the luncheon adjournment for
him to be able to do that. That's why the answer has
been, in a sense, as non-specific asit has been.

XN

Q. | just show you a map, because you're going to identify,
aren't you, for us, the field maps that are the subject
of the archival material here mentioned at p.49, are you
not.

A. I'mnot going to do it at this moment. 1'm unableto do
it right now because we're dealilng with hundreds of
pages of journal, and it would be a very big bundle of
maps.

COMSR: | think perhaps Mr Abbott's difficulty
isin trying to determine what are the references.

NNNNNRPRRRRR R R R R
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Q. Haveyou got p.49 of your statement there.

25 A. Yes, | do.

Q. You see before lunch you said the archival material you
relied upon was the Tindale field maps, and we showed
you one and you said one of them was the next one along,

29 didn't you.

A. You were asking me about a particular story at the time,
Kondoli the whale, and that one is obtained on the map
showing the area between Port Elliot and Victor Harbor.

Q. No, | was asking you, with respect, about the archival
material mentioned there at p.49, about .8. You said to

35 me that that archival material wasthe Tindale field

36 maps, didn't you.

37 A. What -

38 Q. Didyou not.
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1 A. Itincludesthat, | didn't say it was restricted to

2 that.

3 Q. lsee

4 A. I'msorry if there was a misunderstanding.

5 Q. Didyou not remember also that | provided you with amap
6 that was an exhibit in the enquiry.

7 A. That'scorrect.

8 Q. Yousaid It's probably the next one along'.

9 A. Ortwoaong.

10 COMSR: Two along.

11 A. Yes. | havein my mind at that particular time the

12 particular example that we had raised.

13 XN

14 Q. | produceto you three of the Tindale maps. Could you
15 identify, out of those three, which of them are we

16 talking about in the archival material. It might not be

17 one, it might be more than one.

18 A. Wadll,itis. Infact, to some degree all the Tindale

19 field maps are relevant as they run along this

20 particular stretch of coastline. The Encounter Bay

21 sheet starts practically at Victor Harbor and it

22 contains -

23 Q. All I want you to do, because | think thiswill be

24 explored by someone else with you, because | want to sit
25 down, what is the Tindale field maps archival material

26 mentioned on p.49. Which of those maps are we talking
27 about.

28 A. All of these (INDICATES), and all of those (INDICATES),
29 and | redly think in that general context of both what

30 you've asked and what p.49 says, you could include that
31 coastal run from the Coorong through - well, this one

32 goes asfar as Waitpinga, | think for illustration

33 purposes that would be sufficient, even these three and
34 the one that you showed me, the Nangapeta map would
35 illustrate the point quite clearly.

36 COMSR

37 Q. Just sothat we can -

38 A. If welinethese up, it would illustrate the point.
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That page smply says, that paragraph - that there was
nothing that was consistent with what they have told me
that said "Thisis areasonable thing to investigate',
not that there is proof in these maps of Aboriginal
women's business on Hindmarsh Island, I'm certainly not
suggesting that, if that has been misunderstood by
anybody.

Q. You can't be any more specific than you've been, is that

the case.

A. Atthisleve of these maps, | have no problem with

being more specific. With respect to information
provided to me at that meeting by the men, some of that
there is a problem with, yes.

CROSS-EXAMINATION BY MR MEYER
Q. Do you know, when you talk about women's business,

whether there was disclosed to you or raised with you
that you're taking about the same women'’s business
that's been referred to in this commission as secret
sacred women's business, or are we talking about two
different lots of women's business, do you know.

A. Theterm "women's business is more one of the press,

the commission, the public view of it than the
Aboriginal terms used, but what | was dealing with at
the time was confidential cultura information held by
and specific to Ngarrindjeri women. That'swhat | was
led to understand. | presume that is the same thing

that is being investigated here.

Q. Wdll, if it's something different, then what you have

been talking about is all off on the wrong track in
relation to this commission, then, isn't it.

A. | just don't understand what you're -
Q. You talked about learning of information from the wives

of the members of the Lower Murray Aboriginal Heritage
Committee, or representatives of it, when you were doing
your survey before 29 April 1995.

A. No, | did not. | referred to a mechanism whereby

information could be transmitted by Aboriginal women to
my wife, and then relayed to me, not that it had
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something to do with Ngarrindjeri people's wives, if
that's what | understand you to have said.

Q. Now who was transmitting the information to your wife.

A. Tomy wife?

Q. Yes.

A. Thedirect person who was on the survey who it was
considered that facility was directly provided for at
the time was specifically Sarah Milera, or any other
woman that the Lower Murray committee wished to put

forward in that role.

Q. Who did they put forward.

A. The person who was on that survey and providing that
information to me was Sarah Milera.

Q. Anybody else.

A. Inthefield work situation, Sarah was the only

Ngarrindjeri woman who provided information about

Aboriginal sites of specific confidential cultural

significance to women.

. Relating to women's business.

. Yes.

. Ellen Trevorrow, do you know her.

. | have met Ellen Trevorrow.

. Who isEllen Trevorrow.

. From memory, she is George Trevorrow's wife.

. Did Ellen Trevorrow provide any of thisinformation.

. No, shedidn't. Shewas part of the group at the

meeting on 15 April that set the situation up for

providing the information but, as | made clear in my
statement, the information was directly provided to me
on behalf of the committee by Sarah Milera.

Q. Shirley Trevorrow, who is she.

A. Sorry, Shirley may in fact be George's wife rather than
Ellen. Sheisanother one of the Ngarrindjeri women. |
don't know either of those Trevorrow women particularly
well. | have met them, | don't know them well.

Q. Thewomen's business that you're talking about is the
women's business that's been told to you by Sarah
Milera.

ropdopde)
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A. Yes.
Q. Toldto you by Sarah Milerabefore 29 April.
A. Yes
Q. Written about by you in your report, which is dated 29
April.
A. Yes.
Q. Asl understand the situation as reported by Professor
Saunders, there are two possible activitiesin relation
to the knowledge of this secret sacred women's
knowledge, business, whatever you like to call it, let's
not fuss about the semantics of it, whatever it isthat
is being debated; either Doreen Kartinyeri, according to
Professor Saunders, is the only one who knowsit or, if
that's not right, well then only a possible total of
four people know it, and | think those four are Doreen
Kartinyeri, Connie Roberts, Maggie Jacobs and Edith
Rigney, but quite specificaly Sarah Milerais not one
of them. Can | take it that the women's business that
you are talking about therefore must be different from
the women's business that Professor Saunders talks
about.
CONTINUED
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1 A. I dontthink I could agree with that statement at all.

2 Q. Thewomen's businessthat you've learnt about is the
3 women's business that Sarah Mileratold you about.

4 A. That's correct, as the appointed spokesperson of the
5 Lower Murray Heritage Committee for that purpose, and
6 she does specifically -

7 Q. Canl interrupt you there.

8 A. By all means.

9 Q. Thewomen's business that Professor Saunders talks about
10 isfrom Doreen Kartinyeri, and Professor Saunders says
11 Sarah Mileradoesn't know it. Aren't we then talking
12 about two different things.

13 OBJECTION Mr Steele objects.

14 MR STEELE: If my friend is putting that as a

15 proposition, he better take us to where, in Professor

16 Saunder's report, she says Sarah Milera does not know
17 this.

18 XXN
19 Q. I takeyouto her evidence in the Federa Court. | put
20 to you that isthe situation and | ask you to accept -

21 MR STEELE: | think that isvery unfair. We have

22 the Saunders report here. My friend says that Professor
23 Saunders says Sarah Mileradidn't know it. He

24 interrupts the witness when the witness is saying Sarah
25 Milerais speaking on behalf of the committee. He

26 doesn't ascertain who the members of that committee, are
27 and on whose behalf she may well be speaking. Itis

28 very unhelpful to you.

29 COMSR: Perhaps we should at least find out on
30 whose behalf.

31 XXN
32 Q. Onwhose behalf did you understand Sarah Milerato be
33 speaking.

34 A. | wastold by the group of women identified in my report
35 as being present at the meeting with the Minister on 15

36 April, that Sarah Milera specifically, and anyone else

37 they sent along - and, in fact, it ended up being Sarah

38 Milera speaking with Robert Day present - would be the
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people to transmit the information to me that would be
recorded, and | have noted in my report - | am just
looking for the reference - that Sarah Milera said to
me, and Robert Day senior didn't disagree with her, that
for her - here we go, it ison p.52, middle of the page,
“Sarah mentioned during the course of that weekend and
these interviews that Auntie Connie, Connie Roberts was
the ultimate authority in her Aboriginal family, i.e.,
the extended Walker clan, in relation to conveying that
women's business down the line;. So that's the
information that was provided to me, simply that.
Q. But what | am driving at isthis, your source of
information was Sarah Milera.
A. That's correct.
Q. Professor Saunders' source of information was Doreen
Kartinyeri.

A. | have no direct knowledge, apart from what | have read

in the Saunders report, of what Professor Saunders, in
brief conversations, has asked me of the details of her
investigation, which was subsequent to my own and quite
Separate.

COMSR

Q. Waswhat Sarah Mileratold you related to sites. Is
that what you are saying.

A. Related to Sites?

Q. Yes

A. It was certainly related to the recording of the
specific areathat was said to be very culturally
significant, greatly endangered by the construction of a
bridge, and over which they - | have no reason to
believethat it isany different. Asfar asl| know,
they were talking about the same thing, and certainly
thereis a connection in Connie Roberts being named in
both context, but -

XXN

Q. I amreferring to p.963 of the transcript in the Federal
Court. The question was "Did Sarah Mileraimpart to you
any matters relating to women's business? Professor
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Saunders reply "No. Sarah's stance was a somewhat more
mystical stance which was directed to the genera
significance of the isand was the position she put to

me, felt by her through various signs, but | didn't

regard Sarah as a particularly useful informant about
womens business.

MR STEELE: | am uncertain as to the status of the
evidence to which my friend refers, and how it can
properly be brought before you. | think that needs to
be clarified before this witness can be asked to comment

on any evidence which some witness, of whom he has no
knowledge, givesto that court.

MR MEYER: It is evidence given in an open and
public court, in public proceedings, being action no. -

COMSR: | think he is asking the witness to
accept that that was the evidence given.

MR MEYER: The question was asked asto what the
status of bringing that evidence hereis. What | am
putting is that it was open and public evidence given in
action nos.57 and 78 of 1994 in the Federal Court of
Australia. Any member of the public could have gone
along and listened to it. Some members of the public,
infact, did come aong and listen. Soif it needsa
ruling, | say that thereis no embargo of any kind on
the evidence in the Federal Court.

COMSR: Was that your concern?

MR STEELE: My concern istwofold. | accept what my
friend saysasto it being a public hearing. | have
nothing further that | can put with respect to that.

But | take up your Honour's point as to the witness not
being there. He can't speak of this evidence. He must
only be required to assume that it was said.

COMSR: Assume for the purposes of answering the
guestion, yes.

MR STEELE: Given all of my interruptions, can it be
put to the witness again.

XXN

Q. Can | show to you, referring to p.916, what appears to
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1 be the first page of evidence which was taken on

2 Wednesday, 14 December 1994, in the Federal Court,

3 gitting in Adelaide.

4 A. Yes.

5 Q. Adeaidesitting. The person who isin the witness box

6 by the time at |east that we get to p.963, is Professor

7 Saunders.

8 A. Yes.

9 Q. I would ask you to assume that the transcript is an

10 accurate record.

11 A. Yes.

12 Q. Andthe question whichisput at line 16 on p.963 isthe
13 guestion | read out, and the answer is there as well.

14 Would you like to read it to yourself again.

15 A. Yes.

16 Q. What | am putting to you isthis; assuming that to be

17 the correct evidence, that Sarah Milerawas not an

18 informant of women's business to Professor Saunders -
19 A. I didn't even say she was an informant to me. | said

20 that she was assigned, in my understanding and the

21 department's understanding, by the Lower Murray

22 Aboriginal Heritage Committee to convey the information
23 to me. | worked on the State investigation in reporting
24 in April, under those circumstances, with the people

25 provided at the time, and | presume that Professor

26 Saunders work in May, June, whenever, in that situation
27 with the informant spokespeople, et cetera, provided at
28 that time - they were different investigations at

29 different times. 1'm not sure - and | have some direct

30 knowledge of one and not of the other. I'm not sure |

31 can help you more than that.

32 Q. When you say that they were at different times, you were
33 in fact still completing your survey at the time that

34 Professor Saunders was here, weren't you.

35 A. Yes. | wascompleting thefield survey. The specific
36 work that was concerned over that April long weekend of
37 recording asite of particular cultural significanceto

38 women had been completed - had been concluded with the
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preparation of that report. So | was working with men
at the time, while the Professor Saunders' investigation
was going on, on the straight completion of the
Hindmarsh Island heritage survey in the field.

Q. Let usget thisinto atime sequence. Y ou were doing
the report at some time between 15 April and 29 April.
And you provided what has been called the briefing

paper, haven't you, of 29 April.

9 A. Itisusualy referred to asthe Draper report in the

10 press, yes, and it was prepared between about the 23rd

11 and the 29th. | think it was produced over that long

12 weekend and the subsequent week at the end of April.

13 Q. Subsequent to then, you continued with your involvement

14 at Hindmarsh Island because you hadn't finished the

15 survey.

16 A. That'scorrect.

17 Q. And that involvement continued through May and June.

18 A. That'scorrect.

19 Q. And you were continuing to have contact with various

20 Aboriginal persons associated with that survey.

21 A. | wason that survey from that time, working with an all

22 male Ngarrindjeri field crew, as my understanding was

23 that all of the women associated with the Lower Murray

24 Aboriginal Heritage Committee were involved with the

25 Commonwealth investigation, and my field crew in that

26 last session provided by the Lower Murray Aboriginal

27 Committeewas all male.

28 Q. From what time did Sarah Mileradrop out of it.

29 A. After that Anzac Day long weekend in late April.

30 Q. So, by that time, you've got al the knowledge that you

31 get of whatever women's businessis.

32 A. All of theinformation that isthe basis of the report

33 to the Minister and the basis of that site - draft site

34 record, came in during that period, yes.

35 Q. Infact, by the time Sarah drops out of it, you've got

36 all the information that you ever get prior to - let us

37 put adate on it - 10 July, i.e., when the Tickner

38 declarationismade. You have got it all, haven't you,

ONOUITR~AWN P
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when you get to that time.

A. Yes, with respect to that particular site and that
particular aspect of cultural tradition, that's correct.
Q. Being whatever it isthat you talk about as being the

women's business.

A. Yes.
Q. So Sarah'sit, because it can't be the men.
OBJECTION Mr Steele objects.

MR STEELE: The witness has said about three times
that Sarah isnot it. Sarah was a spokesperson, and he
has said that two or three times already.

XXN

Q. | don't mind whether Sarah is a spokesperson. Sarahis
the person from whom you get it and only Sarah. | don't
mind whether she istalking on her own behalf or on
behalf of everybody. Sarahisthe only person you are
talking to.

A. Sheisthe only person who is speaking to me. Asl
said, the entire process of taking down the information
that forms my report of 29 April and the accompanying
site information was spoken by Sarah Milerain the
presence of Robert Day.

Q. And that's your knowledge on women's business, at |east
until when Tickner makes his declaration, which is 10
July.

A. With respect to that particular site, in that particular
area, yes.

Q. Let usnot get ourselveslost in amongst the definition
of asite. I'm talking about women's business as it
relates to Hindmarsh Island.

A. Yes, that is correct.

Q. Saunders goeson in her evidence at p.964, | would ask
you to assume is correct, and at line 16, this question
was asked "Wl then, why do you think it may be if she
knew about matters relating to the bridge in 1993, but
itisnot until April that anything relating to women's

businessraisesits head'. And Saunders replied "Sarah
herself was not one of those who knew about women's
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business. So the finding of Saunders, the person who
makes the report about this women's business, in
conjunction with Dr Fergie, says Sarah Mileraisnot one
of the persons who knows about women's business.

A. | think she says, does she not -

Q. Hang on. Sheisthe only person that you have found
anything out about women's business. That's right,
isn'tit.

OBJECTION Mr Steele objects.

MR STEELE: My friend has got to ask single
guestions, alow the witness to answer, put another
guestion and allow the witness to answer that question.
He must allow the witness to start and finish the
answer.

XXN

Q. I putittoyouassimply as| can. Saunders says Sarah
herself was not one of those who knew about women's
business. | would ask you to accept that as a fact.

A. | understood the passage you read to say with particular
respect to late 1993. | - doesit actually say what the
status of Sarah'sinformation wasin April 1994? | am
not quite sure what it says.

Q. Theline of this cross-examination is in the context of
the knowledge of women's business and the previous
question.

MR TILMOUTH: Can you identify the page?

MR MEYER: 964.

MR TILMOUTH: I thought you were looking at the
Saunders report.

MR MEYER: No, Federal Court transcript.

MR STEELE: | don't have a copy of the transcript.
| would like to be able to read the transcript at the
sametimeit is being shown to the witness.

COMSR

Q. Haveyou read it.

A. | have, whether | will need it again depends on the
question | think.

MR MEYER: We can cure the point because it isan
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1 important point. Would your Honour like to adjourn for
2 say three minutes and we will photocopy four or five
3 ages of the transcript.
4 ADJOURNED 3.31 P.M.
5 RESUMING 3.45P.M.
6 MR STEELE: Before my friend goes on to ask
7 guestions arising out of this. | rise again with a
8 dightly different aspect to my earlier objection. It
9 still relates to the status of this. Unlessthis
10 evidence of the Federa Court becomes evidence in this
11 matter, | cannot see it has proper status. | am sure
12 that no-one particularly wantsto have X thousands of
13 page references of the Federal Court proceedings.
14 COMSR: | know somebody who doesn't.
15 MR STEELE: | can speak for two peoplein that
16 regard. To take apiece of evidence in isolation out of
17 that total evidenceis, in my submission, unhelpful to
18 the point that it should be excluded. Even if the
19 witness is asked to assume something, it is so out of
20 context that it is unhelpful to you.
21 MRMEYER: | am happy to either tender pages 962 to
22 967, which | think is more than sufficient before and
23 after; or, alternatively, to tender Professor Saunders
24 evidence in the Federal Court which will avoid tendering
25 all of the evidence.
26 MR STEELE: | strongly oppose either of those
27 options.
28 CONTINUED
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| submit that, to tender some part of Professor
Saunders's evidence in the Federal Court isto takeit
out of context and that is not fair. It does not help
you. Totender all of Dr Saunders's evidenceis, | say,
to giveit astatusin this matter which it does not
warrant.
COMSR: It may beall of the evidence on this
particular matter, Mr Steele. It might encapsulate it
just one way or the other.
MR STEELE: | am not in a position to know.
COMSR: | think that this evidence could
probably only be taken on this basis: that the witness
Is asked to assume that is the case.
If, in fact, at some stage, it is proved to be the
case, Mr Steele, | suppose that then it can be taken
into account.
MR MEYER: Can | say this: | am happy to provide a
copy of the evidenceto Mr Steele. Lend him a copy.
COMSR: Perhaps if we could go ahead with the
questions now as such and the witness is asked to assume
it. It may well be you will come to some arrangement
and that it can be proved in some other way.
MR MEYER: Just to throw some assuranceinto it, |
wouldn't have put the proposition if | didn't believe it
to be the context of the evidence asit was given, but |
will fix it up as amatter of proper operation.
XXN
Q. At p.962, thereis merely evidence talking about women's
business and reference to the appendices and referring
to Doreen Kartinyeri.
A. If you say so, yes.
Q. Just reading the context of the evidence referring to
Hindmarsh Island, women's business -
A. | seethe words "Hindmarsh Island’, "'women's business,
"Doreen Kartinyeri', yes, scanning the page, yes.
Q. Atthetop of p.963, it is asked did she explain how she
came into possession of the knowledge. And Professor
Saunders answered that, described that those people were
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not alive any more. And then, at line 8, | asked
whether any steps were taken to seek out any other
senior Aboriginal women other than those who were at
Graham's Castle. And it was answered no, that Professor
Saunders didn't do that. And you can see that the trail
is going through the various people who might be able to
help.

A. Yes

Q. The next person that we referred to was Sarah Milera.
And that was the question | put to you at line 12,
right. | read you that part at line 12, on p.963.

A. You actualy - | am sorry, no.

Q. Sorry, line 16.
A. Line 16, yes.
Q. Yes

A. Yes, | seethat.

Q. Then it goeson to refer to Professor Saunders's report
where | make the reference, in line 25, to “your
report’. Asking again at line 31 about Sarah Milera's
knowledge in relation to the Hindmarsh Island bridge.

A. Yes.

Q. Then on to p.964, reference to Sarah Milerabeing
involved from what | described as being the beginning.
And Professor Saunders saying "I don't think it would
surprise me to know that she was involved at the end of
1993." Then line 16 again the point we reached before
"WEell then, why do you think it may beif she knew about
matters relating to the bridge in 1993, but it is not
until April that anything relating to women's business
raisesitshead? And beforel go onto the answer in
relation to that, April was an operative, avery
important month, wasn't it.

A. Yes.

Q. And we can takeit asbeing April 1994.

A. Yes, wecan | think.

Q. Inthe chronology of things.

A. Yes.

Q. And Professor Saunders goes on to say “Sarah herself was
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not one of those who knew about women's business." All
| am doing is clarifying and trying to show you the
evidence. If that'sright, that means that what you

have been told as being women's business is something
which is not the same as what Professor Saundersis
being told, because Sarah Milera doesn't know about
women's business as far as sheis concerned.

A. But this doesn't say that. Y ou have had the benefit of

reading it in some detail. | have only scanned it, but
the pieces you have referred to me, as | add them up,
for instance, on line 25, p.964, "Did Sarah Milera know
of matters relating to the bridge before March 19947
Though, how Cheryl Saunders would know that, | don't
know. Shedidn't turn up until May. Again down the
bottom of p.963, the reference is "prior to March 1994'
with respect to knowledge of women's business. Going on
to the next page, we go from her involvement at about
line 14, line 15 in perhaps the affair generally with
respect to the bridge at the end of 1993. Then we come
to your starting statement "Well then, why do you think
it may beif she knew about matters relating to the
bridge in 1993', so thereis 1993, "but it is not until
April that anything relating to women's business raises
itshead? ThereisApril 1994. And then the reply
"Sarah herself was not one of those who knew about
women's business." Now, it istotally unclear to me
from that context whether that means she didn't know
about it in 1993, or she did not know about it until
April 1994, or she did not know about it at al. | can
see those as three quite equal possibilities, on what is
in front of me here. Itisnot clear to me, I'm sorry.
Please correct meif | have missed something.

MR MEYER: | will mark the evidence for

identification and that will remind meto clear up the
tendering of the evidence. So | ask that you mark for
identification pp.962 to 967.

MR SMITH: | am abit reluctant to. | don't know

how you feel about this, but | am abit reluctant to
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allow the Federal transcript to become an exhibit. If

it was effectively used, does my learned friend suggest
that he needsiit to do that in the light of what has
transpired between him and the witness?

COMSR: Yes.

MR SMITH: Is he going to be able to submit that?

COMSR: The witness hasn't made any concession.

MR SMITH: The witness hasn't really made any
concession at al. Do we need this exhibit?

MR MEYER: Can| leaveit in that state and | will
discussit with my friend and we will sort it out?

COMSR: All right.

MR MEYER: That'swhy | avoid tendering it for the
time being.

XXN

Q. Looking at Exhibit 67, areport in the Australian dated
15 June 1995, it has a headline "Women's Business
Custodians Named', thisis areport which is attributed
to Dr Fergie. It refersto Dr Fergie preparing a
report. And then, at about .6 of the first column, it
says "These are the women who were the custodians. The
ones with the understanding and the ones | relied upon
inthe report,” Dr Fergiesaid." And sheisreferring,
you will see in the previous paragraph, to Mrs Doreen
Kartinyeri, as she then was, "the prime public custodian
of the secrets, along with Mrs Connie Roberts, Mrs Edie
Rigney and Mrs Maggie Jacobs." Dr Fergie goes on to say
“She said that she did not want to reflect on the
beliefs of either Mr Doug Mileraor Mrs Sarah Milera,
who have been embroiled in arow over fabrication
claims, but Mrs Milerawas not akey informant for the
purposes of her report.’ That is clarifying, in
essence, the same evidence as Professor Saunders gave,
isn't it.

OBJECTION Mr Steele objects.

MR STEELE: I must rise again. We have gone through
thistime and time again. The witness has said time and
time again Mrs Milera was a spokesperson for a group.
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She was appointed by the group. The Act requires that
to happen. It does not say that she was his informant.
She was a spokesperson. This evidence istaking you
nowhere. And | really submit you should overrule the
line of questioning.

COMSR: | think what Mr Meyer is putting to the

witness, in effect, is that his source of knowledge,
whatever might have been Mrs Milerasrole, his source

of knowledge concerning women's business came from her.
MSPYKE:

Can | say something? | am confused here
and it isreally for my own assistance, as hopefully it
might be of assistance to you.

We aretalking about, as | understand the evidence,
two separate pointsintime. Oneisinrelationto
sitesin November 1993. And the other is evidence about
what happened at a meeting at the Lower Murray
Aboriginal Heritage Committee in April of 1994.

Now, they are two occasions in which women's
business, if | can use that in the general sense, is
being talked about. As| read the witness's statement -
it might be that | have missed something completely - it
isonly at one of those, that is, when thereis
discussion of asite in November of 1993, that Sarah
Mileratalks. Atthe meetingin April 1994 thereisa
deputation from men who are asked to speak on behalf of
the women about the issues. | think my friend's
guestion is so confusing that | smply can't follow what
heis getting at.

MR MEYER: In answer to that, your Honour is right

in relation to your response to Mr Steele.

In relation to Ms Pyke's query: | established with
the witness that the period that we were talking about
involving Sarah Milerawas at some time between the
15th, or thereabouts, of April and 29 April when he
wrote hisreport. It has got nothing to do with either
of the eventsthat sheisreferring to. Itisthat
period of time that he was carrying out the field work
whilst he iswriting the report.
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COMSR: Yes, | think it has been conceded by the
witness.
COMSR

Q. Your sole source of knowledge concerning women's
business was what you were told by Sarah Milera.
A. That's correct.
Q. Asat thetimeyou weretold it.
A. Asat thetimel wastold and she said that her source
of knowledge was Connie Roberts.
COMSR: | think we have established that, Mr

SRhBoo~NousrwnE
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Meyer.

XXN
Q. Asl understand this concept of women's business, itis

something which cannot be disclosed to men. That's
right, isn't it.

A. That | understand to be a basic premise, one of the

basic premises of it, yes.

Q. Infact, we go one step further than that. The very

existence, the very knowledge of there actually being
sacred secret women's business is something that was not
known to men.

A. Ingenerd, that certainly appearsto be the case. As

to whether it is the case that no man knows anything

about it, or whether it is a case that some senior men

may know about it through, for instance, their wives, if

| can put it, the pillow talk rule we discussed earlier.

| am aware of a statement that VVanessa Edmonds says was
made to her by George Trevorrow in her evidence where he
said he had known something of it, but that he

positively could not speak about it, because only the
women could. So, | think the general ruleisthat this
information is specifically and solely held by women.

In practical termsit may be or may not be that senior

men at different times with this kind of knowledge
generally - because | don't know with respect to this,
whether there is any leakage, if you like, unofficially.
Certainly there is none that is acknowledged, apart from
that, whatever that statement might mean from Ms
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Edmonds.

COMSR
Q. Could there be another explanation; that what Sarah

Mileratold you about and has spoken about in front of a
man might have been of a different nature than what has
come to be referred to as the women's business.

A. My understanding, at the time, with respect to the

presence of Robert Day, isthat they were both very
closerelativesin the same family line and so both had
specific cultural responsibilities for that particular

area, Hindmarsh Island and Goolwa, which were being
acknowledged by the Committee in appointing them the
peopleto talk to me. Although, as| said, Sarah used
Robert for her to talk to, not to talk to me with
information. And it was explained to measa
brother/sister situation that they considered

appropriate. With respect to the information provided
for the site record of “The meeting of the waters, it
was specifically stated that this was a geographically
marginal aspect of the confidential women's traditions
which would suffice to define asignificant but lesser
aspect of the character of that cultural tradition and
would additionally serve to put a geographic or allow a
geographic boundary to be put on it without full
disclosure. And | have discussed the context of that
type of situation in my experience as an anthropologist
in the earlier part of my statement. So, itismy
understanding, without ever having seen the results of
the later anthropological research conducted by afemale
anthropol ogist with the women, it was stated that | was
being given just enough to make arecord to satisfy our
Minister, who had to know sufficient of the nature and
the location of the site to make a determination, which
he did, rather than the full works on what it was all
about, which they were not going to talk to a man about.
So, perhaps that explainswhy. Of course, it is not -
what isin my little site record for the State's
purposesis very different to the sort of efforts and
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information | presume that was produced. Certainly
thereisalot more of it, for the subsequent Federal
inquiry. | think it is more the nature of the inquiry
than the nature of the source material would be my best
guess at that.

XXN
Q. What has been athread through the evidence in these

proceedings, and it has been the subject of evidence by

Dr Clarke and Mr Jones, has been a discussion about the
possibility of the existence of secret sacred women's
business’/knowledge, whatever, without it being known,
without the existence of it being known to men, at all.
So, they are in blissful ignorance that such business
even possibly exists. Isthat how you understood the
situation.

A. ltisasituation, as| understand it, where either the

men did not know, which iswhat you are saying, or that
they did not know much and did not have the right to
speak about it and that right wasn't given. Now, on the
information available to me, | have no way of choosing
between those alternatives, quite reaigtically,

because, with respect to my involvement and observations
on this matter, it could be either of those things. It
wouldn't seem to make any difference, asfar as| know.

CONTINUED
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Q. Can| suggest to you that, in fact, you must be able
to make a distinction, because, firstly, you say in
your evidence, that it was men who raised the subject
withyou. That'sright, isn't it.
A. Yes.
Q. For men to even raise the subject with you, they must
know that the subject exists.
A. Areyou speaking about January 1994 or April 15 19947
Q. | don't think it makes an Adam of difference whether |
10 am speaking of 1980, 1990 or today, if the proposition
11 is, that secret sacred women's business is something
12 that men don't even know exists, how could men raise it
13 with you, at the time when it was first raised with you.
14 A. Again, could | ask what time, when you are referring to?
15 Q. Whenwasit first raised with you.
16 A. Whenwasit first raised with me?
17 Q. The notion of there being women's business.
18 A. Then, if the word 'women' comesinto it, rather than the
19 word - other than “Goolwa channel and waters then we're
20 talking about April 15, 1994.
21 Q. April 15, 1994 the proposition is this, as | understand
22 it, thereis such athing as sacred secret women's
23 business, but men don't know it exists. Assume that
24 that is the proposition put forward by Dr
25 Kartinyeri. My questionto youis, if that isright,
26 how can men speak to you about it, on 15 April 1994, if
27 they don't know it exists.
28 OBJECTION Ms Pyke objects.
29 MSPYKE: Perhaps my friend, putting that as the
30 proposition, perhaps he can tell us where that
31 proposition is reported, asto where Dr Kartinyeri is
32 alleged to have said those words.

©O~NOUTAWN PR

33 MRMEYER: | was asking him to make that
34 assumption.
35 MSPYKE: What is the point of aquestion like

36 that, unlessit is based upon something you will have
37 before you Commissioner? My friend is putting the
38 proposition. | ask him to establish the basis for his
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proposition before the witness answers it.

MR MEYER: The basis of the proposition is this,

until quite recently in these proceedings, and al the

time in other proceedings, any suggestion that there
could be any whisper of knowledge by men, in relation to
this women's business, has been vigorously contested.
And the suggestion is made, that it was only disclosed

to men, in alast resort, to protect the cultural

significance of Hindmarsh Island.

COMSR: It wasn't disclosed to men, its
existence was.
MR MEY ER: That is at atime when Saunders prepares

her report. Up until that moment, the suggestion that
any of this could be known to men, at least in the
public arena, istotally unknown. Dr Draper says, | as
aman, learnt it from aman.’

MSPYKE: Are we're talking about topics and
content? What is my friend talking about, the topic?

COMSR: | think it is alegitimate question to
put to the witness.

XXN

Q. I amtalking about the topic, not the contents.

A. | havetried to keep track of al the bits of this.
One, it is not a reasonable proposition, not public, but
Ngarrindjeri men obviously knew something as early as
the Jacobs Commission. There was obviously some
knowledge, from the time of the Jacobs Commission, of
some sort. Because, from that time, you will remember
in my evidence, that that's when a page from the Coastal
Zone Enquiry Report was first referred to me by men,
Ngarrindjeri men, with respect to there being an
unrecorded and previously unconsidered cultural
significance to the Goolwa channel and Hindmarsh Island,
the channel in particular. Certainly what transpired on
April 15, which again | will detail, isthat, first of
all, the women spoke to me, simply to say that the men
were going to talk to me, because the women didn't want
to specifically say it about their business so - | have
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given this evidence - but it seemsthat it isbeing
asked for a second time, unless | have misunderstood the
guestion.

Q. You haven't answered it you see.

A. Pleasetry meagain.

Q. You have merely just said really, the men knew about it

OCOoO~NOUTAWNE

earlier. | am not concerned about whether you say the
men knew about it, if they knew about it when they
handed over the piece of paper to you. | come back to
the same point. If thetopic is not meant to

be known by men, its very existence, how, | am asking
you as an anthropol ogist, how can men tell you.

A. They knew something early '94, knew it - | am not sure,

because | have tried to give you some context in my
statement, from previous anthropological experiencein
assessment situations which Aboriginal communities
consider to be cultural emergencies, that decisions have
to be made. Does one lose sites essential to acore
cultura tradition through development? Does one reveal
information that one is not supposed to reveal? Those
are two things that one is not supposed to do asa
traditional owner. But, obviously oneisplacedin a
situation of doing one or the other to some degree, and,

I would suggest to you that, that kind of emergency
situation pertained from the end of October 1993. Now,
apart from the history of eventsthat | have given you,
that kind of information, where | have knowledge of it,

| can't say to you what passed between the women and the
men at what time, or when the men knew about it. But,
the men were talking to me on the 15th of April, not
describing the contents of confidential women's cultural
traditions, just urging me that, and through me the
department, so that | could report that straight away to
senior management, that, these concerns existed and that
they were saying, on behalf of the women, that

these cultura traditions were rea, they were
confidential, that they wanted these sites protected or
that site protected, on that basis and the information,
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as| said, which was just a couple of key points, from
the point of view of the men that wastold to me - this
isthe s.49 bit - to assure me, so | could assure senior
management that they weren't just making this up, was
about their business, that goes with the women's
business, to see, well, thereisalogical consistency
there, so listen to us, take us seriously. They weren't
describing the detail of women's business to me.

COMSR

10 Q. | think you have gone into that also.

11 A. Yes, | thought | had too.

12 XXN

13 Q. Wewill come back to that. 1f we turn from the topic to

14 the content, do you say men, then, as| understand it

15 you say, are allowed to know the topic, but not the

16 content.

17 A. | amredly just telling you in this situation what

18 actually happened, in terms of what | know of. | think

19 that there are certainly situations, possibly here,

20 certainly elsewherein Aboriginal Australia, where that

21 isthe case.

22 Q. Let'sjust talk about Hindmarsh Island, let's not go

23 elsewhere.

24 A. | redly don't know that.

25 Q. You, | takeit, have heard of suggestions that, the

26 Hindmarsh Isand Murray Mouth geographical area, is said

27 to represent femal e reproductive organs.

28 A. | have seen arange of semi conflicting press reports

29 over quite a period, referring to that, yes.

30 Q. Doesany of that have anything to do with sacred secret

31 women's business, as far as you know.

32 A. ltiscertainly relevant. | can quote one specific

33 example, that is the case of the Rocky Marshall |etter,

34 well, article, that appeared as aletter in The

35 Advertiser.

36 Q. Whichisinsimilar terms.

37 A. Whichisplaced inthosetermsand -

38 Q. Canl stop you there.

O©CoOoO~NOUPRWNER
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A. Yessaure. Itisonly half an answer.

Q. If that is meant to be secret sacred women's business,
how come then Doug Milerais ableto talk about it.

A. Wdll, if you had waited for the second half of the

answer | was going to say, on that occasion it was said
to me, | believe directly by Sarah Mileraand | have the
impression perhaps by the Lower Murray Committee more
generaly at alater occasion, that, Rocky Marshall had
information, had published information that was aong

the lines of their confidential traditions, but that the
information he had published was not accurate. That he
was in the ballpark, but it wasn't accurate, or termsto
that effect and that is the most specific | have ever

heard about the question you ask of | would think.

Q. Then, inrelation to thisissue of accuracy then, if we

go to thereport in The Australian of 7 June 1995,

again, thisone is quoting Doreen Kartinyeri. The

report says, Exhibit 67, 7.6.95, second column almost to
the end, third to last para. "Miss Kartinyeri said she

was unaware of Mr Milera's comments, but disputed claims
that he had pointed to a map and made reference to
women's business during the May 8 meeting. If | had
heard one man say that | would have smacked him in the
mouth, because | am older than them and | respect my
culture and traditions.” Miss Kartinyeri said "I would
never have allowed aman to talk to me about those
things. | know the stories, they were passed on to me
by my Auntie and my great grandmother.! That indicates
to methat, in fact, Mr Milerais correct in what heis
saying, because Doreen Kartinyeri doesn't deny it.

A. | have never worked on this matter with Miss Kartinyeri.

| can see clearly in this context thisisa

newspaper report, so we can only assumethat it isa
correct reporting, but it appears to be in the context

of something he is aleged to have done and said at a
meeting on May 8, which, if | understand correctly, has
to do with giving details of thisin front of

Ngarrindjeri men and women. That isavery different
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kind of situation.

Q. Why, if men weren't permitted to know, and we have had
proceedings whereby men are excluded, and you can only
have afemale reporter, and you have got secret
envelopes that the Minister isn't allowed to seeg, in
other words, totally men are excluded, how can you
conceivably have a meeting where men are told.

A. Mr Meyer, | mean, | have heard evidence in this
Commission that that didn't take place for a start, but

| can assure you, that no Ngarrindjeri men has ever
pointed to amap like this and made descriptions of that
sort in my presence, or to me. So | have not beenin
an anal ogous situation to the one reported there, as far
as| am aware.

Q. Attheend of the day, you don't know whether that is
the sacred secret women's business or not.

A. What isaleged there, no | have no direct - | was not
at the Mouth House on May 8, so | really can't help you
on that matter.

Q. Or the 9th.

A. Or the 9th, whichever istherelevant day. Itisthe
8th here.

Q. You wrote aletter on 9 November, 1993, in relation to
proceeding with the bridge works, didn't you.

A. Could werefer to either my numbered documents or the
court document, so | know what |etter you are talking
about? | wrote alot of letters for the department.

Q. Itisdocument 10.

A. Yes, | havethat. That'sthe letter signed by Neil
Carter that you are referring to.

COMSR

Q. Am| correct in drawing the inference, from what you
said earlier, that once something that was secret has
been reveded, either to men when it shouldn't be, or
women when it shouldn't be, it has lost that cloak of
secrecy, asit were, | mean, public.

A. 1 think on the face of it that would be
anthropologically - that is not a safe assumption on the
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face of it. | don't know, in an offhand way, one can
recover asecret. But, it isquite possibleina
culture, for people to basically say, "You didn't hear
that." 1 mean, | think your Honour does this on
occasion in acourtroom. There are ways of culturally
dealing with the withdrawal of privileged information,
or of not making that go beyond that to refer to other
things. But beyond that, | think thisis something that
has yet to be canvassed as atopic, to my knowledge,
with senior Aboriginal traditional owners. Its
obvioudly a question they would rather be concerned
about too, but it isan unusual situation.

Q. | don't mean reveal one to the other in the sort of
private session, but reveal to the world at large, asit
were.

A. | see what you mean. One could hardly withdraw that. |
think it is obvious that, in this case, for those
Ngarrindjeri people who say "We have had secrets, we
still have secrets, but the fact that we had secretsis
no longer asecret.’” They obvioudly can't take that
back from the world. And, | have certainly found it a
major concern, as have, | think, other anthropologists
in this sort of situation, in actually coming forth and
saying, Wéll, yes, of course there are these matters.'
| mean, people who have worked in situations | have,
have known that there are secrets where the ethnographic
records, where anthropology done out of books doesn't
know there are secrets, but because of the nature of
that work, beit native title, development assessment,
we're not alowed to go and write up books and articles
about it.

Q. | am not talking about that situation. | am talking
about a situation where, the keeper of the secrets, as
it were, has gone public and it has become a matter -

A. Ascultureis shared among the community, if that
custodian - if that person is accepted by that
community or the substantial part of it, where one hasa
split community, as having the right to do that, and if
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it is accepted that has been done, then | guessit has
been done.
XXN
Q. You got the letter of November 1993 in front of you.
A. | do.
Q. That letter refersto field inspections carried out by
you, you being the senior archaeologist.
A. That's correct.
Q. And goes on to detail matters following your field
10 inspections.
11 A. It reportson those areas that we were required to go
12 and report on, so, yes, it is aresponse to previous
13 instructions and correspondence.
14 Q. Atthetop of the next page under para.D, thereisa
15 reference to the proposed borrow pit.
16 A. That'scorrect.
17 Q. And that had been an area or pit which you had been and
18 examined.
19 A. Yes, it wasat this stage a paddock on Hindmarsh
20 Island, although at the location indicated that | had
21 examined with members of the Lower Murray Aborigina
22 Heritage Committee.
23 Q. It wasyour view that there were no heritage objections
24 to the use of that location.
25 A. Thatiswhat it says, yes.
26 CONTINUED

OCo~NOOUThwWwNE
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Q. Inessence, on 9 November 1993 you, as the senior
archaeologist, were giving this, the construction of the
bridge, the go-ahead.

A. That'snot correct at all. | had absolutely no
authority to do any such thing.

Q. Shall we go to the next -

A. | drafted aletter for my divisional director, at his
instruction, along the lines which | was required to
under the act for that purpose, and gave it to him, and

he signed it and forwarded it.

Q. Areyou saying you're the draftsman of thisletter of 9
November.

A. Yes, that is correct.

Q. The next paragraph says "With respect to the
requirements of the South Australian Aboriginal Heritage
Act, there are no objections to the bridge construction

17 project proceeding'.

A. That'swhat it says.

19 Q. InNovember 1993, as| understand it, you held

20 qualifications as an archaeol ogist.

21 A. Could you give methe time period again?

22 Q. November 1993, when you wrote this letter.

23 A. That'strue.

24 Q. You held qualifications as an archaeol ogist.

25 A. Yes.

26 Q. What were your qualifications as an archaeol ogist.

27 A. Inacademic terms, exactly the same as my qualifications

28 as an anthropologist, which are detailed in my

29 curriculum vitae.

30 Q. I'mnot asking you for an extensive description, but

31 I've understood from some of the cross-examiantion that

32 has taken place here that there is a difference here

33 between an archaeol ogist and an anthropologist.

34 A. Thereisif oneonly studies one of those disciplines,

35 or studiesit in a context that is not academically

36 related.

37 Q. That'swhy I'm asking you firstly what are your

38 qualifications as an archaeol ogist, because the next

B =
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guestion then is "What are your qualifications as an
anthropologist'.

COMSR: Academic qualifications.

XXN

Q. Academic, yes.

A. | hold aBA (honours) degree from the University of

Co~NoOOURAWNR

Queendand 1978 in anthropology, from the Department of
Anthropology and Sociology. My honours thesis was
concerned with anthropology and archaeology and
Aborigina history, as well as some environmental
matters. | hold a masters degree by course work, an MA
in anthropology, 1983, from the University of New
Mexico, Albuquerque, and | hold a PhD in anthropology
from that institution which was awarded, | think we
said, in 1992. Yes, itwas1992. Sol did my
postgraduate studies not in Australiawhere
traditionally anthropology is often social anthropology
solely, and archaeology is often classical European
prehistoric archaeology or some other field that is
specifically archaeology.

Q. Can | interrupt you there, because the point of my

guestion - and you might be able to quickly agree with
me - is as of November 1993, you considered yourself to
be, appropriately, both an anthropologist and an
archaeologist.

A. Wéll, | think that's sort of your own estimate it.

Obvioudly the academic community and the government of
South Australia considered me, so | accepted their word,
that | was an archaeol ogist, anthropologist and
archaeologist in the academic tradition in which | was
trained -

Q. | wasn't wanting to underestimate it.
A. - through archaeology. The archaeology of

hunter-gatherer societiesin particular isafield

within anthropology, within the anthropology of
hunter-gatherers. It's one part of the area of

evidence, just as ethnobotany - the study of the
indigenous use of plants - is a part of the anthropology
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of hunter-gatherer. Itispossible, if you aretrained
that way, to be an anthropologist or an archaeologist,
or to be only one or the other, to be trained that way.

Q. If we go back astep in time, you were employed by the
State government in whatever was the relevant department
in 1988.

A. Early January 1987.

Q. Wereyou continuously in the employment of the South
Australian Government - let's ignore department names

and things - through to 1993

A. Infact through to early thisyear, 1995.

Q. In 1988, did you consider yourself smilarly qualified
to what you've just described for November 1993.

A. That'safact, yes, with the exception, of course, that
my - | was qualified in the same fields, but
academically to alesser degree, to the degree that |
had not yet completed and turned in my PhD dissertation,
so obviously in 1988 my highest awarded qualification
was an MA, amasters degree, not a PhD, as obviously
that wasn't awarded until 1992.

Q. Soyou werelively to the necessary stepsto be taken
and useful to those matters for both archaeology and
anthropology in 1988.

A. Yes, certainly.

Q. In 1988 you caused, | think, Vanessa Edmondsto be
engaged to carry out an archaeological survey.

A. That's not correct, | don't cause, did not in that
position cause particular consultants to be engaged.

V anessa Edmonds was engaged to do that whether it was by
senior management, by my department or a proponent or
the planning division, | have no idea. | prepared the

brief and, in general, | had oversight of her field

survey and assessed it for the Aboriginal Heritage

Branch.

Q. Soyou were, in essence, the immediate officer-in-charge
of that piece of work.

A. To some degree, yes.

Q. You werelively at that time to the need for an
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1 archaeologist carrying out a survey to watch out for

2 matters of anthropological importance.

3 A. | don't redly understand your English usage of the term
4 “lively' in that way, but certainly | was aware of those

5 considerations, yes.

6 Q. Well, youwere always alert to the possibility that

7 there could be important matters other than just

8 archaeological matters when you are carrying out afield

9 survey, aren't you.

10 A. Certainly, and by that time, although not proclaimed
11 until March 1989, the Aborigina Heritage Act had been
12 completed, and it directed our attention to that

13 dimension of significance aswell, to cultural
14 significance to Aboriginal people, and we were operating
15 basicaly asif that act had been proclaimed, getting

16 ready for it to be proclaimed, so yes, the Aborigina
17 Heritage Branch generally operated in that regard.

18 Q. Andwhen you carry out some field work, whether it be
19 archaeology or anthropology, you make sure that you keep
20 alert for the suggestion of anything else that might be

21 of importance.

22 A. Yes, | suppose so.
23 Q. If,infact, you are well organised, you take stepsto
24 facilitate that information being given to you perhaps
25 by taking somebody of the opposite sex with you; better
26 still, your husband or wife.

27 A. I'msorry, you've lost me completely now. | thought we
28 were talking about V anessa Edmond's archaeol ogical
29 survey on Hindmarsh Island in 19887

30 Q. We're starting off in 1988 because, you see, I've
31 listened to your evidence where you have said, "Y ou've
32 got to stay aert to the whole range of possibilities,
33 and you said that in relation to your survey in April,
34 that it was useful to take your wife Del with you
35 because that creates the opportunity for people to

36 convey information to one's spouse, because that's
37 considered to be an acceptable thing to do, and your
38 justification for employing your wife was so you could



4972
TN 54R
N. DRAPER XXN (MR MEYER)

1 get that information.

2 OBJECTION Mr Steele objects.

3 MR STEELE: Thisisaspeech, it's not a question.
4 If you can distil questions out of that speech, there

5 are about 10 of them. It'sasubject which | suggest is
6 unhelpful to you and, in any event, the witness did not
7 say that he employed his wife because it was helpful for
8 peopleto talk to hiswife, he said that the department

9 employed hiswife because it was helpful for women to
10 talk to another woman. | take objectionto it.
11 While I'm on my feet, | draw attention to the fact

12 that it isnow nearly 20 to five. Thiswitness has been
13 in the witness box since 9.30 this morning. He arrived

14 at the commission to assisst at 8 o'clock this morning.
15 That isahugely long day for any witness.

16 MR MEYER: | don't have any difficultiesin

17 stopping now. | raised with Mr Steele earlier today the
18 fact that this was going to be along session for the

19 witness. | just assumed we would go to five. | have no
20 objection to stopping.

21 COMSR: Perhaps if we found out from the

22 witness.

23 MR STEELE: The witness is showing signs of

24 weariness.

25 COMSR: The questions might be framed alittle
26 more simply.

27 COMSR

28 Q. Areyou prepared to go on or not.

29 A. I'm quite happy to go on for another 20 minutes, but |
30 admit that | thought | was being asked about 10

31 questions at once, and couldn't be sure which was which
32 before, yes.

33 Q. Thegist of the question, as| understand it, was that
34 it is always helpful to have someone of the opposite sex
35 along when you go on afield trip, because that enables
36 agreater range of information to be obtained in respect
37 of the whole range of men's and women's matters.

38 A. It'salovely thought, but rarely achievable. | would
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say that what I've described to you with respect to the
1993/1994 Hindmarsh Island Aboriginal Heritage Survey
are a set of procedures and awarenesses that have
evolved; in other words, | wasn't born with al of these
things, and neither have they evolved within the
Australian profession. It'sonly within the last five
yearsthat it has become common in most States to
involve Aboriginal field workers directly in development
assessment projects involving cultural heritage, for

10 instance, that it has become common not to assume that
11 outside of the desert or places like that, that in the

12 more settled areas of Australia, there are no cultura

13 traditions and therefore one need not look for them.

14 Changing those attitudes amongst anthropol ogists and
15 archaeol ogists has been an evolutionary process too. |
16 guess, if you like, public anthropology and archaeol ogy
17 have had to lead the way in this because that's where

18 these things are happening, so whereas there was a

19 specific situation, as Mr Steele has reinforced, in this
20 case where there was a measure that 1'd learned about, |
21 guessin 1991, so | wasn't aware of the husband/wife
22 facility in 1988 for a start. Ms Edmonds, from her own
23 evidence, was employed by the department to do a survey
24 - so much land, so much time, so much money. There was
25 no question of hiring anybody else to do anything else
26 because that was set in advance.

27 Q. No-one has suggested that.

28 A. | may not have answered the question, but | have dealt
29 with it asfar as| understand it.

30 XXN

31 Q. Let'sprogresson alittle. It's not a new notion of

32 the last few years for an anthropologist or an

33 archaeologist to be alert to awhole range of

34 possibilities that might come up outside of merely the

35 site survey, or whatever they are traversing, isit.

36 A. Itvariesfrom placeto place, survey to survey. Not

37 entirely, no.

38 Q. Let'sstick with the subject matter of Hindmarsh Island.

OCONOUIRAWNE
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1 That requirement hasn't changed over the last five or
2 Six years, hasit.

3 A. Yes ithas. Infact youwill note that Aborigina

4 field workers would today, and in recent times, would be
5 basically hired as part of the cultural heritage survey

6 and assessment process. That was not the casein 1988.

7 Q. I'mtalking about being aert to the possibilities that

8 might arise.

9 A. Sorry, could you be more specific please? We always do
10 try and do our best, but I'm not sure what you want from
11 me beyond that.

12 CONTINUED
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Q. At p.4,889 of the evidence, you were asked this question
by the Commissioner just before lunch “Y ou are saying
that prudence dictates that you bear in mind that there
isawhole range of possibilities that could raise their
heads in one way or another when' - and you interrupted
and said "That is certainly very correct, yes. The
next question was | mean, without you knowing
specifically which one of them it might be, you are on
the alert for something to happen. Isthat the

situation’. And you went on with a 15 line answer "To
the degree that one can actually have an idea of what
the range of possibilities might be, you try and prepare
for that possibility. So if, for instance, women's
business comes up in the course of a particular piece of
field work' and it goes on.

MR STEELE: Itdoesgoon. | riseagain. Thisis
really putting motherhood statements to this witness.

He has been asked questions about this. Is my friend
seriously suggesting that he is going to cross-examine
him on that line? |s he going to say, you are wrong,
you do not have to be alert? If heisnot going to ask
that, what is the reason for asking this again?

MR MEYER: When we get to December 1989 we employed
Edmonds to do an archaeological study and Lucasto do an
anthropological study, with instructions for Edmonds not
to bother to talk to Aboriginal persons, and that's
where we are getting to.

WITNESS: There are four errors of fact there that
| am aware of in what you have said already.

MR MEYER: Wewill traversethose aress, if itis
convenient, tomorrow morning, because that's where | am
going.

COMSR: | understood the witnessis prepared to
go on.

WITNESS: | am also happy to stop.

COMSR: You are equally as happy to stop?

WITNESS: That's right.

COMSR: If you are unable to go on, then we will
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adjourn, but | understood that you are under some
pressure to return to -

MR MEYER: We will not finish by tomorrow night. |
will, but | doubt whether everybody elsewill. | have
got 40 references to put out of Exhibit 197.

COMSR: Can they be put directly to him?

MR MEYER: | will do my best. | think the
guestions are shorter than the answers.

COMSR: | don't know if it is possible to put

questions that just invite asimple yes or no answer in
the field of anthropology. In view of the fact that you
have had an extremely long day, Dr Draper, we will
adjourn now.

MR SMITH: Thereisasmall matter that if we do it
now we will not forget. At p.2,704 of the transcript
there was tendered 3 volumes of newspaper clippings and
they were marked Exhibit 170A, B and C. They were
originals and they were tendered on the basis that the
commission would copy them and replace the exhibits.
Can | recover the originals of those three volumes and
replace them with the copies.

COMSR: Yes, certainly.

ADJOURNED 4.42 P.M. TO FRIDAY, 27 OCTOBER 1995 AT 9.30 A.M.






